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TURNING PUBLIC INTO PRIVATE PARTICIPATION IN GCC STATES’
INFRASTRUCTURE: SUSTAINABLE INSTITUTIONS IN A WORLD OF
INTERNATIONAL INVESTMENT STANDARDS
BY
Nasser Alreshaid

ABSTRACT

Financing resources are necessarily finite. State governments may envision prospects that
entail the most developed infrastructure which provides residents of the country with paramount
welfare. The Gulf Cooperation Council (GCC) States of which this study is premised are
undergoing a pivotal period where oil rents have experienced volatile phases and the same
government means of financing promising large infrastructure projects are no longer sustainable.
The study focuses on Kuwait, Saudi Arabia, and the UAE of the GCC States. The introduction of
the private sector as a major actor in these countries’ development plans is a shared accord amongst
the three states. This study looks into the utilization of public-private partnerships (PPPs) as a tool
for the Arab Gulf governments to implement their anticipated projects by empowering the private
sector. By using law and development theoretical frameworks on regulations and institutions, the
study asserts that the structure of the economic systems of the GCC States as largely welfare states
must be well comprehended and outlined in terms of what empowering the private sector through
PPPs involves. There are key aspects in light of international investment standards that would
shape Gulf States’ institutional practices when adopting PPPs. These standards may nevertheless
be balanced with notions like public interest to mitigate the extreme transformation to private

sector lead in state development schemes.
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CHAPTER I

INTRODUCTION

“The state is defined precisely by its mastery over social relations. The signs and
instruments of its preeminence are the public rules it lays down. Insofar as these rules palpably
influence social practices, people may come to view these practices as artifacts of human will.”"!

The purviews of a State’s vision for what it aspires its future to be can in some instances
be summarized in two words, a dream. A dream, according to Sigmund Freud, is regarded as but
a facade that conceals a greater more complex underlying system of beliefs.

States are entitled to dream. The contents of such dreams have no glass ceilings to
shatter. Often though, dreams could be misinterpreted with real life goals. Countries in this
respect devise what they perceive as road maps reflected in development plans that help a
country achieve multi-year aims or even multi-decade targets. The substance of which are
sometimes obscure and may be better understood in terms of attainable outcomes.

Key Arab Gulf State members (GCC States)’ have been signaled by geopolitical and

precise economic conditions that seem to have triggered identity transformations in the realm of

' ROBERTO MANGABEIRA UNGER, LAW IN MODERN SOCIETY: TOWARD CRITICISM OF SOCIAL THEORY 59 (1976).

2 C.G. JUNG, DREAMS 16 (Collected Works of C.G. Jung Vol. 4, 8, 12, 16, 2010). Jung explains Freuds account of a
dream as embodying “A creation, a piece of work which has its motives, its trains of antecedent associations, and
like any considered action it is the outcome of a logical process, of the competition between various tendencies and
the victory of one tendency over another. Dreaming has a meaning, like everything else we do.” /d.

3 The Gulf Cooperation Council (GCC) State members are Bahrain, Kuwait, Oman, Qatar, Saudi Arabia, and the
United Arab Emirates. See Member States, GULF COOP. COUNCIL, https://www.gcc-sg.org/en-
us/AboutGCC/MemberStates/Pages/Home.aspx (last visited Feb. 15, 2016).

1

www.manaraa.com



publicly led initiatives.* With oil prices often plummeting and so volatile,” governments appear
to perceive the same means of exclusive public finance for development projects as not being all
so sustainable anymore. Kuwait, Saudi Arabia, and the United Arab Emirates (UAE), of whom
this study would be premised, share many characteristics.® The GCC is a sub-regional block that
is comprised of state members of which are highly reliant on oil rents to distribute wealth and
fund capital intensive projects, i.e. infrastructure.’

This study relies on the premise that while understanding the contextual nature of GCC
institutions is key, and the regulatory intent of these state members in regularly preserving the
welfare of their societies is rather noble, the envisioned transition into enabling the private sector
in the countries’ sustainable development through partnerships to implement large infrastructure
projects entails this contextualism is disciplined. This extenuation is conceivable through the
introduction of universal standards that Gulf government institutions adhere to. In other words, a
universal contextualism approach is key in Gulf Public-Private-Partnerships (PPP) programs.
This is especially true when considering the multinational nature of the private sector that is
capable of carrying out many of the complex infrastructure development schemes in these states

throughout the decades to come.

4 Valérie Marcel, an independent consultant, and other Saudi observers, spoke to the New York Times about a new
Saudi leadership, which anticipates a stronger role for the private sector. And that one of the major problems facing
the Saudi economy is an upcoming young generation having no jobs. A more inclusive process that is not solely
government led seems to be the aim. Stanley Reed, Saudi Aramco I.P.O. Prospect Reflects Kingdom Looking
Beyond Oil, N.Y. TIMES (Jan. 8, 2016), http://www.nytimes.com/2016/01/09/business/dealbook/saudi-aramco-ipo-
prospect-reflects-kingdom-looking-beyond-oil.html.

3 Clifford Cross, Oil Prices: What’s Behind the Drop? Simple Economics, N.Y. TIMES (Mar. 8, 2016),
http://www.nytimes.com/interactive/2016/business/energy-environment/oil-prices.html? r=0. Moreover, oil prices
are not clearly predicted with the rise of the shale industry and OPEC decisions to cut production and raise prices as
pointed out in the World Bank October 2016 Commodity Markets Outlook. WORLD BANK, COMMODITY MARKETS
OUTLOOK: OPEC IN HISTORICAL CONTEXT 7-9 (2016).

¢ This statement certainly does not denounce the similarities other GCC States have with Kuwait, Saudi Arabia, and
the U.A.E. They were specifically mentioned for purposes related to the scope of this research.

7 Karen E. Young, Payment Delayed: The Economic Risk of Gulf Contracting Practices, ARAB GULF STATES INST.
WASH. (Feb. 9, 2018), https://agsiw.org/payment-delayed-economic-risk-gulf-contracting-practices/.
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These States commonly live amongst a volatile region where the Arab Spring has
emerged amongst many other existing conflicts. One of the main factors of this regional
explosion was civic displeasure with the quality of core infrastructure projects and creeping “rent
seeking” practices in the procurement of public goods and services.® In the context of satisfaction
with public infrastructure or services, a survey conducted in Kuwait for instance revealed that a
good 69% of citizens preferred introducing the private sector to provide public services that the
government has been providing.’

Traditionally, states in this region would finance infrastructure projects and manage
them.!® This would necessitate both the existence of capital and institutional capabilities to
manage the project with no or minimal time or cost overruns. Moreover, with government
dominating different economic activities within the state, broad focus may come at the cost of

forgone opportunities or opportunity costs where government could have instead relied on the

8 The importance of this study emerges from the volatile theme of the region itself. In an interesting policy research
working paper by the World Bank Group entitled Unhappy Development: Dissatisfaction with Life on the Eve of the
Arab Spring, the authors empirically attempted to reason the dissatisfaction in the Arab region in the outset of the
Arab Spring. The leading reasons for such were corruption, in what was referred to as wasta, and betterment of the
economic situation. Twenty-four thousand respondents from eleven developing Middle East and North Africa region
states contributed, none of which were GCC state members. The purpose though, is to signal how pro-active
approaches could benefit the Arab Gulf states governments when considering such results. Dissatisfaction in the
quality of basic public services, such as health care and infrastructure, was deemed to have grown. Efstratia
Arampatzi et al., Unhappy Development: Dissatisfaction with Life on the Eve of the Arab Spring, 64 REV. INCOME &
WEALTH S80 (2018). See also Economic and Social Commission for Western Asia (ESCWA), Public-Private
Partnerships for Infrastructure Development in the Arab Region, U.N. Doc. EEESCWA/EDGD/2013/4, at 1 (2013).
It must be pointed out though that the 2016 World Happiness Report ranked the U.A.E. at 28", Saudi Arabia at 34%,
and Kuwait at 415 for the period from 2013-2015. Simply put, this indicator measures “happiness” on an individual
case basis by asking the question, “Please imagine a ladder, with steps numbered from 0 at the bottom to 10 at the
top. The top of the ladder represents the best possible life for you and the bottom of the ladder represents the worst
possible life for you. On which step of the ladder would you say you personally feel you stand at this time?”” The
Report attempts to capture the variables of GDP per capita, social support, healthy life expectancy at birth, freedom
to make life choices, generosity, and perceptions of corruption. See WORLD HAPPINESS REPORT, UPDATE vol. 1 at 9,
16-17, 20 (John Helliwell et al. eds., 2016), https://worldhappiness.report/ed/2016/; Madawi Al-Rasheed,
Modernising Authoritarian Rule, in A HISTORY OF SAUDI ARABIA 24248 (2d ed. 2010).

% Fasad MahsoubiyahWa Soo’ Idara Hokoomiyah [ Corruption, Favoritism, and Government Mismanagement], AL
QABAS NEWS (Mar. 13, 2019), https://bit.ly/385eY gp.

10 Steffen Hertog, State and the Private Sector in the GCC after the Arab Uprisings, 3 J. ARABIAN STUD. 174, 174-
79, 81 (2014).

www.manaraa.com



private party to engage in some of such activity. This would have allowed the state to gear its
focus towards other more pertinent public services like health and education. These are
challenges that inform government strategies to understand the difference between confining its
role to regulator of economic activity and not extend to operator of all services provided to the
public. Opting for PPPs to implement infrastructure projects and provide services could be
incentivized by intentions to gain more efficiency in public services from the expertise of private
actors in many sectors, such as transportation, technology, and public health.!! PPPs are the
method in which the government would share risk and confer significant responsibilities to the
private sector to help implement its infrastructure development plans.

The GCC States are embarking on ambitious transformational infrastructure plans valued
at a big US $1.1 Trillion worth of projects.'? In the transportation sector for instance, the Gulf
States have been undergoing large infrastructure projects to achieve sustainable outcomes. '
Saudi Arabia has been constructing an 85-station metro in its capital Riyadh.!* UAE’s city Dubai

has already completed building and operating a metro line in 2009 and is promising further

"' WORLD BANK, GOOD GOVERNANCE IN PUBLIC-PRIVATE PARTNERSHIPS: A RESOURCE GUIDE FOR PRACTITIONERS
12-13 (2009).

12 Sam Bridge, Gulf Countries Said to Have $1.1 Trillion Active Infrastructure Projects, ARABIAN BUS. (Mar. 21,
2019, 1:06 AM), https://www.arabianbusiness.com/construction/4 1464 1-gcc-said-to-have-11trn-active-
infrastructure-projects.

13 Colin Foreman, GCC Construction Contract Awards Rebound in 2018, MEED NEWS (July 4, 2018, 11:27 AM),
https://www.meed.com/gcc-construction-contract-awards-rebound-2018/; Jack Ball, Revealed: Top Sectors of
Trillion-Dollar GCC Construction Pipeline, CONSTRUCTION WEEK ONLINE (Nov. 24, 2018),
https://www.constructionweekonline.com/article-50758-revealed-top-sectors-of-trillion-dollar-gcc-construction-
pipeline; Transport in the Middle East: Let’s go Together, ECONOMIST (Mar. 10, 2016),
http://www.economist.com/news/middle-east-and-africa/21694542-public-transport-all-rage-region-more-
desperately-needed-lets-go. See also Kingdom has PPP Potential to Transform, Diversify Economy, SAUDI GAZETTE
(Mar. 8, 2016), http://saudigazette.com.sa/business/kingdom-ppp-potential-transform-diversify-economy/; Khalil
Hanware & Fadia Jifrey, JEF 2016: Saudi Economic Reforms Drive ‘Impressive’, ARAB NEWS (Mar. 3, 2016),
http://www.arabnews.com/featured/news/889556; PPP in the GCC, 1] GLOBAL (Dec. 1, 2015, 6:38 PM),
https://ijglobal.com/articles/98595/ppp-in-the-gcc.

14 This project is expected to span 176 kilometers, in addition to being supplemented by a significant bus network.
Riyadh Metro Project 82% Complete, Rty ADH METRO (Apr. 25, 2019), http://riyadhmetro.com/riyadh-metro-
project-82-complete/.
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expansions.' Tenders on a 1,200-kilometer national railway that costs $11 billion in the UAE
have stopped because of difficulties of publicly financing such a project with plummeting oil
prices. Kuwait is also undergoing two large transportation projects in the pre-tendering stage.
Both, the Kuwait Metropolitan Rapid Transit System (KMRT) and the Kuwait National Rail
Road (KNRR), are envisioned as PPPs with the Public Authority for Roads and Land Transport
(PARLT) in collaboration with the Ministry of Public Works as the procuring authority.'® What
this indicates is, innovation in financing such large-scale projects is key.!”

The three states of the GCC appear to have been pushing for introducing alternative more
environmentally friendly renewable energy sources within a global shift away from traditional
global fossil fuels in the outset of pivotal international instruments,'® such as the Paris
Convention on Climate Change in the wake of adverse climate change effects.!® This seems like

potential for PPP projects.?’

15 Events like the Dubai Expo 2020 and Qatar World Cup 2022 seem promising in terms of private participation in
infrastructure projects.

16 The Ministry of Communication is listed as to have proposed the initiative. Projects, KUWAIT AUTHORITY FOR
PARTNERSHIP PROJECTS (KAPP), http://www.kapp.gov.kw/en/Projects (last visited July 19, 2019).

17 PUBLIC MANAGEMENT AND GOVERNANCE 70-71 (Tony Bovaird, A.G. Bovaird & Elke Loffler eds., 2003).

18 Press Release, UN Environ. Program, Gulf Cooperation Council, UN Environment Partner on Environmental
Action (Aug. 22, 2017), https://www.unenvironment.org/news-and-stories/press-release/gulf-cooperation-council-
un-environment-partner-environmental-action; RABIA FERROUKHIET AL., IRENA, RENEWABLE ENERGY MARKET
ANALYSIS 2016: THE GCC REGION 11-17 (2016).

19 FERROUKHI ET AL., supra note 18.

20 Saudi Arabia has a list of renewable energy projects in line including: the Alfaisaliah Solar PV Plant (600MW),
Dumat Al Jandal Wind Farm (400MW), Midyan Wind Farm (400MW), Sakaka PV Solar Plant (300MW), and Al
Khafji Solar Desalination Plant. See John Whiteaker, Update: First RFP out for Saudi Solar Stage 2, 1J GLOBAL
(July 19, 2019), https://ijglobal.com/articles/141294/update-first-rfp-out-for-saudi-solar-stage-2. Kuwait was also
previously initiating a PPP planned project called the Abdaliya Integrated Solar Combined Cycle Project that “will
develop the first solar thermal power plant in Kuwait.” The project has not further proceeded though and its future is
undetermined thus far. A] Abdaliyah Integrated Solar Combined Cycle (ISCC): Projects, KUWAIT AUTHORITY
PARTNERSHIP PROJECTS, http://www.kapp.gov.kw/en/Al-Abdaliyah-Integrated-Solar-Combined-Cycle-(ISCC) (last
visited Dec. 4, 2019); Sohail Barkatali & Derek Kirton, Kuwait: The BOT Market Reopens, NORTON ROSE
FULBRIGHT (Feb. 14, 2014), https://www.projectfinance.law/publications/2014/February/kuwait-the-bot-market-
reopens; Jordan Bintcliffe, Kuwait PPP 10 Years On, IJ GLOBAL (Feb. 21, 2018),
https://ijglobal.com/articles/132146/kuwait-ppp-10-years-on.
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The UN Sustainable Development Goals (SDGs) push for partnerships in Goal 17.2! And
in Goal 12 in target 12.6 on promoting sustainable consumption of energy and production
mentions ‘“Promote public procurement practices that are sustainable, in accordance with
national policies and priorities.” In Goal 9’s Targets, one of the targets stresses, “Develop
quality, reliable, sustainable and resilient infrastructure, including regional and transborder
infrastructure, to support economic development and human well-being, with a focus on
affordable and equitable access for all.”?* The SDGs take the antecedent MDGs’ approach
premised on pushing for official development assistance (ODA) and partially shift it to focus on
the role of the private (business) sector and mobilizing host country resources to barely fill the
gap of global infrastructure needs.?

The three GCC States in this study have all explicitly undertaken initiatives that envision
private sector lead in the countries’ 2030 or 2035 development plans.?* The enablement of the
private sector is portrayed as the necessary sustainable model for the Gulf States to implement

their infrastructure needs and diversify their economies away from a single source of income, oil.

2 Goal 9: Build Resilient Infrastructure, Promote Sustainable Industrailization and Foster Innovation,
SUSTAINABLE DEV. GOALS, http://www.un.org/sustainabledevelopment/infrastructure-industrialization/ (last visited
Mar. 6, 2016).

2.

23 George M. Ingram et al., USAID’S Public-Private Partnerships: A Data Picture and Review of Business
Engagement 1 (Global Econ. & Dev., Brookings Institute, Working Paper 94, 2016).

24 See NEW KUWAIT, newkuwait.gov.kw (last visited Nov. 30, 2019) (addressing the different development targets
of the State of Kuwait until the year 2035); SAUDI ARABIA’S VISION 2030, vision2030.gov.sa (last visited Nov. 30,
2019) (embodying the different development programs leading to 2030 that include a National Transformation
Program and Privatization Program, among others in the Kingdom of Saudi Arabia); DUBAI PLAN, dubaiplan2021.ae
(last visited Nov. 30, 2019) (providing for a current 2021 Plan for Dubai targeting six key areas of focus: people,
society, the experience, the place, the economy, and government, while emphasizing that it hosts the most business
and investment friendly environment). Nonetheless, on the federal level of the U.A.E., there also exists a national
development vision that provides similar aspirations and overlaps in certain manners of the Dubai 2021 Plan. See
U.A.E. VISION 2021, vision2021.ae (last visited Nov. 30, 2019). In addition, an Abu Dhabi Vision 2030 exists that
concerns the emirate of Abu Dhabi. See ABU DHABI ECONOMIC VISION 2030 (2008),
https://www.ecouncil.ae/Publications/economic-vision-2030-full-version.pdf.
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This proposition presses this study to undertake the challenge of furthering contextual
scholarship of law and development studies (L&D) in a region where the legal and institutional
culture is somewhat distinct. Policies of GCC state members are nonetheless very progressive, in
the outset. One of the main predicaments of economic development policies that face the three
states is empowering the private sector.?® The key is making these policies “sustainable”.

The delivery of infrastructure projects has been largely strictly government dominated.
The time is ripe to initiate the empowerment of the private sector through PPPs to execute these
projects in order for it to fall within a sustainable development strategy, yet only after careful
consideration of the nature of these contractual tools and the prerequisites for their success. The
challenge that foreign competition may pose to local private actors, which may appear to
stagnate their growth could nevertheless benefit consumers of the end project best quality at the
most reasonable cost, i.e. value for money, which foreign investor may only offer. The “public
interest” of the state could safeguard the project end users’ rights to become the ultimate judges
of the present development policies. It is thus important to trace how legal tools were used in
order to shape economic development, and how they are used to do so, notwithstanding deep
insight into the social, political, and economic identities of these states. Regulatory tools would
include domestic laws generally in addition to international instruments adhered to by the states.

One of the main challenges of adopting innovative infrastructure delivery policies is
assessing the difficulties of adapting such rules to international standards. With principles such

as national treatment prevailing in international investment and trade in development, what is to

25 One further very important implication to bear in mind is the issue of the impact on public sector employees in
relation to these long-term PPP projects. The legal framework would have to address this precise issue. Pushing such
employees towards private sector employment may certainly be desired to face any expected crises of
unemployment in Kuwait, Saudi Arabia, and the U.A.E., to be precise.
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ensure that a healthy local private sector would be able to develop in the face of foreign
competition, a theme international trade for instance has addressed through schemes like special
and differential treatment preserved for developing countries.?® This is a category that remains
vague with regards to the status of these GCC member states in terms of developing country
status.

A focus on three of the six GCC member states may not capture the full spectrum of what
the GCC bloc may approach in terms of infrastructure investment policies. And further focusing
on Dubai, in the U.A.E., may undermine the central policy-making role of Abu Dhabi, the
nation’s capital. The Federal Emirati Government, and not each emirate, sets foreign policies.
And thus, when approaching trade and investment agreements, the other emirate’s PPP
regulatory framework would not be captured when assessing the importance of international

agreements. The federal nature of the UAE though makes choosing this city necessary. The PPP

26 Kuwait, for instance, adopts a policy that empowers the private sector and endorses its leading role in different
infrastructure projects, but it marginally included small and medium enterprises (SMEs). SME growth and
enablement is one crucial element of sustainable development, which is nurturing the role of SMEs in order to
induce economic development in different states. SME activity could account to about 40% or 50% of the country’s
GDP within private sector activity, whereas in Kuwait, they strikingly only account for 3% of its GDP while
comprising most of the state’s retail and non-financial services. See Building Kuwait’s Future, One Small Enterprise
at a Time, Feature Story, WORLD BANK (Mar. 1, 2016),
http://www.worldbank.org/en/news/feature/2016/03/01/building-kuwait-future-one-small-enterprise-at-a-time. The
Sustainable Development Goals (SDGs) for instance emphasize in Goal 9 on building resilient infrastructure,
promoting sustainable industrialization and fostering innovation that “Small and medium-sized enterprises that
engage in industrial processing and manufacturing are the most critical for the early stages of industrialization and
are typically the largest job creators. They make up over 90 per cent of business worldwide and account for between
50-60 per cent of employment.” See Goal 9, supra note 21. When referring to this policy that cultivates its SMEs in
order to lead tomorrow’s infrastructure projects locally, regionally, and perhaps globally, certain provisions would
be expected to be in place in order to ensure their growth. On whose account could this be? This is where more grey
areas appear in terms of regulatory coherence in international trade and investment. Kuwait has already taken
initiatives to stimulate the growth of local SMEs through access to finance and assist them in overcoming red-tape
obstacles. The Government of Kuwait has established the National Fund for Small and Medium Enterprise
Development in 2013. One of the Fund’s main services offered to SMEs to ensure the facilitation of market linkage
through “working closely with the Central Tendering Committee (CTC) to ensure integration of its SME portfolio
into the government procurement process.” See Services, NAT'L FUND FOR SMALL & MEDIUM ENTERPRISE DEV.,
http://nationalfund.gov.kw/en/services-listing/ (last visited Mar. 8, 2016). Thresholds of PPP infrastructure projects
are high compared to the capacity SMEs can bare, nevertheless their inclusion in supply chains in such contracts
may be useful.
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activity, progressive PPP framework, and unique diversification of the economy within this City
and private sector presence in comparison with other Gulf peers, is what guides this study to
focus on this precise city and enriches its comparison outcomes. The multinational corporate or
international presence also reflects on the institutional schemes developed in the City of Dubai,
which is useful insight when discussing development plans in the GCC and institutional
arrangements to enable private sector participation in infrastructure.?’

The study will also focus only on a limited number of government authorities in the three
Gulf States. And as a result, the focus is on infrastructure projects. Infrastructure projects would
be concentrated in sectors of energy, transportation, and telecommunication mainly. This means
other sectors would not explicitly and elaborately be highlighted in this study. Nonetheless, the
supervisory bodies of PPP units and central procurement monitoring authorities relevant to more
than one sector would be incorporated.

Since the PPP approach in implementing infrastructure projects is relatively recent, not
only to the three states, but globally as well, data would not be as generous. Nevertheless, public
investment and procurement policies have already been in place in these states, with certain
incongruities. The judiciary in these states has moreover engaged in ensuring that certain
principles are met in procurement practices, including upholding the principle of non-
discrimination. These judicial precedents however are necessarily influenced by specific legal
interpretations based on civil law approaches to public contracts. This approach would

emphasize the distinct powers a state government retains in its contractual relationships with

27 WORLD ECONOMIC FORUM, THE GLOBAL COMPETITIVENESS REPORT 2017-2018, at 33 (Klaus Schwab ed., 2017)
[hereinafter GLOBAL COMPETITIVENESS REPORT 2017-2018].
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private parties. Dubai, nonetheless, slightly deviates from this civil law legal culture and opts for
more hybrid approaches as the study will engage in displaying.

The major impediment in the Gulf when it comes to implementing infrastructure projects
is the countries’ government entities, institutions. This study attempts to assess institutional
capacity in the context of pre-devised regulatory frameworks enabling private participation in
infrastructure projects. Collaboration between institutions and clear agency mandates are key in
PPP programs. And when foreign investors are a chief driver of the Gulf State’s visions, certain
assurances must be in place.

These safeguards are embodied in international investment standards that are applicable
to foreign investments in a state’s economic activity. Amongst the main goals these standards
attempt to achieve is to ensure the legitimate expectations of investors are met. That is, when
investors engage in business activity in the host country, implementing infrastructure projects,
they should be able to plan according to predictable government institutional behavior.

At the same time though, countries must be allowed space for regulatory and institutional
inputs, contextualism, to serve their societies. This is backed by global consensus stressing that
economic growth should come hand in hand with focusing on the well-being of the people,
which includes environmental sustainability and equitable wealth distribution.?® In many
instances, this space of government action does not align with the private sector’s expectations.
Introducing the private sector to lead the GCC’s infrastructure projects must consider one point,
the government will still be relevant. Private parties are not replacing the government. They are
rather partnering and contributing to the country’s goals. Gulf governments must consider how

much private space is permissible in the governance of these States while embarking on

2 I1d at 1.
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transforming the identity of the GCC to regulator governments instead of operator. While private
sector space may be minimized in sectors like health and education to ensure the government’s
continued social development support of its community, other sectors like telecommunication,
transportation, and energy, could be strengthened by an enhanced private sector role bringing
with it advanced technologies and innovation.

The implications of private sector lead means welfare policies would shift.?’ In the name
of efficiency for instance, private sector implementation of long-term infrastructure projects,
such as building and operating solar power plants, could mean curbing the labor market. Where
government employs a good five hundred government employees to operate a sector specific
infrastructure, the private party may cut this number to half. For a growing GCC population
anticipating employment opportunities, these repercussions must be well understood.>
Notwithstanding this fact, some of the GCC States, Kuwait, still insisted on brushing their
touches to such private sector engagement by ensuring that citizens of the country retain a
number of shares of project companies called special purpose vehicles (SPVs) that are
specifically established to implement infrastructure projects.’! While this approach is rather
unique in private involvement in infrastructure, as the private sector is expected to mobilize
finance for the project, the Kuwaiti welfare feature in this example is evident.’* The public

shareholding guarantee for citizens of Kuwait creates some sort of vested interest in these locals

29 FERNANDA RUIZ-NUNEZ, CLIO DINTHILAC & ZICHAO WEIL THE ECONOMIC IMPACT OF PUBLIC-PRIVATE
PARTNERSHIPS IN THE INFRASTRUCTURE SECTOR: LITERATURE REVIEW 7-11 (2016).

30 Laura El-Katiri, Saudi Arabia’s Labor Market Challenge, 6 HARV. BUS. REV. 1 (2016); WORLD ECONOMIC
FORUM, RETHINKING ARAB EMPLOYMENT: A SYSTEMATIC APPROACH FOR RESOURCE-ENDOWED ECONOMIES 69,
12-13, 15 (2014).

31 See, e.g., Law No. 116 of 2014, art. 13(3), Regarding Public Private Partnerships (Kuwait) [hereinafter Kuwait
PPP Law] (providing that a public joint-stock company shall be established following the procurement of the project
and selection of the Successful Investor, and shall distribute its shares with “[f]ifty percent (50%) . . . allocated for
subscription through an initial public offering to living Kuwaitis”).

32 Barkatali & Kirton, supra note 20.
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backing the success of infrastructure projects. And consequently so, the dynamics between
market v. welfare policies are tested in new Gulf visions.

In the context of this last point, it is critical to comprehend the nature of private
involvement in infrastructure projects, mainly PPPs, in the first part of the study. While the
underlying message of the Arab Gulf States’ visions is to enable private sector engagement in
such projects, the consequences of resorting to this means must be apprehended thoroughly in
advance. This would guide in the level and nature of institutional capacity required to implement
PPP policies.

The subsequent point would be understanding the role of law and development theories
in allowing Gulf monarchies to shape PPP related institutions. The discussion elicits the interplay
between universal and contextual rules and institutional practices. As L&D has evolved
throughout moments or generational reforms, from Washington consensus market liberalization
to emphasis on introducing a social element in civic participation to development policies. The
progression within such studies may have nonetheless focused largely on regulations and their
role in shaping development. This is certainly a significant component to shaping state policies,
yet it is one face of the coin. L&D may also have acknowledged the important role of state
public entities as state institutions as well, yet there still remains much more empirical evidence
to be obtained and research to be conducted on their roles picking up from even solid regulatory
frameworks.>* This evolution allows for a more thorough approach in studying how GCC States
may better pursue tailored methods for their PPP related institutional practice as per regulatory

reforms to make policies properly enforceable.

3 KEVIN DAVIS & MICHAEL J. TREBILCOCK, WHAT ROLE DO LEGAL INSTITUTIONS PLAY IN DEVELOPMENT? 8-9
(1999), https://www.imf.org/external/pubs/ft/seminar/1999/reforms/trebil.pdf.
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Gulf specificities are highlighted in this study when understanding the level of reform
and adaptation needed in applying theories like path dependence to show the level of resistance
to institutional changes. The private sector in the Gulf is rather unique.** There is an abundant
grey area of private sector actors in the Gulf where the lines as to what a government entity is as
opposed to private sector is often ambiguous. State-Owned Enterprises (SOEs) and consistent
government appointed officials in private entities is one example of such rather distinct nature of
the Gulf private sector.®

The government institutional structures in the GCC are no less complex. The study will
attempt to address the institutional scheme of government entities entrusted with implementing
PPP policies in their relationships with the private sector, a longtime partner in the decades to
come. Lessons as to variances between the three Gulf States will be useful in instigating cross
application of efficient institutional structures.

There is ultimately no extreme contextual model that the Gulf States may adopt at a time
where they attempt to appeal to foreign investors. The foreseen foreign element in executing
GCC development policies necessitates discoursing the applicable international investment law
standards in this study as the concluding part. These universal principles tame the contextual

Gulf institutional practice.

34 Mhamed Biygautane, Paula Gerber & Graeme Hodge, The Evolution of Administrative Systems in Kuwait, Saudi
Arabia, and Qatar: The Challenge of Implementing Market Based Reforms, 26 DIG. MID. E. STUD. 97, 104-05
(2016).

35 SOEs for instance may be exempt from the application of competition laws that ensure fair competition in the
countries’ business environment. See, e.g., Council of Ministers Resolution No. 126, 4/9/1435H (2013), art. 3,
issuing the Implementing Regulations to the Competition Law promulgated under Royal Decree No. M/25,
4/5/1425H and Royal Decree No. 24/M, 11/4/1435H (Saudi Arabia) [hereinafter Saudi Implementing Regulations to
the Competition Law]; Law No. 10 of 2007, art. 6, Regarding the Protection of Competition (Kuwait) [hereinafter
Kuwait Competition Law]; Federal Law No. 4 of 2012, art. 4, Regulation of Competition (U.A.E.) [hereinafter
U.A.E. Competition Law]. See also Hertog, supra note 10, at 174, 179, 181-82, 84; Biygautane et al., supra note 34,
at 107.
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The study will reflect a discussion about principles like enforcing foreign judgments and
arbitral awards in a restricted moderate version impacted by state public policies. Other standards
would include protecting against state practice that may equate to expropriation, upholding the
national treatment standard between local and foreign investors, fair and equitable treatment, and
understanding government commitments to full protection and security of both investors and
investments in circumstances like civil disturbances and uprisings, not all that foreign to this
region. These are risks that need to be mitigated by host GCC governments, yet the private party
shall inevitably be subject to a degree of business activity fundamentals, risk. Upholding
internationally compliant institutional practice even when demanding certain private sector
burdening of risk, can help lower project costs when risks are lower in the state. The interaction
of these universal v. contextual institutional practices shall be reflected in the transaction costs

burdening Gulf governments while implementing their development visions.
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CHAPTER 1II

THE PROVISION OF INFRASTRUCTURE AND PUBLIC SERVICES
AND THE WORLD OF PPPS

The General Concept of Partnerships

Theories Behind the Idea of Partnerships

From Hobbe’s Leviathan to Jean Jacque Rousseau and Adams Smith, a centralized
authority and the cooperative nature it must adhere to in a society is discoursed.>® The
philosophical history behind partnerships of what would be referred to as public and private
sectors is extensive. However, engaging in its deep analysis may serve more than what this study
intends to cover.’’

There are many public policy theories to explain the idea of government actions and
correlated aims. And such policies surely affect a broad array of interests.*® A necessary
interdisciplinary approach to elaborate on the notion of partnerships, focusing precisely on
partnerships between the government and the private sector, shall embrace public administration
or policy theories and their evolution. This allows for later contextualizing such approaches to
the Gulf region and elaborate on how legal instruments can utilize partnerships for certain aims.

The idea of government in the Gulf may have implied exclusivity in its history. Accordingly,

36 A game theory perspective also approaches the idea of partnerships, using the prisoner’s dilemma test, where the
long-term contractual relationship of a PPP can achieve the optimum outcome. Ronald W. McQuaid, The Theory of
Partnership, in PUBLIC-PRIVATE PARTNERSHIPS: THEORY AND PRACTICE IN INTERNATIONAL PERSPECTIVE 26, 27-29
(Stephen Osborne ed., 2000).

37 The public sector would refer to governmental bodies such as ministries and state departments in addition to state-
owned enterprises. The private sector covers the entities of the economy that are not under the direct control of the
government, and are specifically for-profit businesses. For more information on this distinction, see George A.
Boyne, Public and Private Management: What's the Difference?, 39 J. MGMT. STUD. 97, 98-99 (2002). See also
JOHN J. FORRER ET AL., GOVERNING CROSS-SECTOR COLLABORATION 11-12 (2014).

33 THOMAS A. BIRKLAND, AN INTRODUCTION TO THE POLICY PROCESS: THEORIES, CONCEPTS, AND MODELS OF
PUBLIC POLICY MAKING 8 (3rd ed. 2011).
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fundamentally understanding the cooperative benefits of partnering with the private sector is an
important gateway to assessing the prospects for empowering other actors to perform what have

traditionally been state operations.

Theories of Partnerships in Public Administration (Choice) Literature

The Greek philosopher Plotinus acknowledged some 2,000 years ago that the universe is
a set of living being that resembles a sort of partnership, by saying, “all development is
envelopment.”*® Charles Darwin furthermore went on to say, “it is the long history of humankind
(and animal kind, too) that those who learned to collaborate and improvise most effectively have
prevailed.”

Partnerships aim to address the aspects that action can be taken to encompass change
where constituent parties cannot accomplish such solely.*! The established partnership illustrates
relationships with new viewpoints and capabilities that may not be available to each partner
otherwise, thus assisting in the production of better results through reciprocal heterarchal
interactions.*? The problem with the term partnership however is that it is highly political when it
comes to state institutions.** Politicians may use it as a tool to leverage their constituent support

of which private individuals and entities are one of. And this would also mean opening the

floodgate for a solid lobbying environment of private entities to politicians.** The meaning

39 SETH A. GROSSMAN & MARC HOLZER, PARTNERSHIP GOVERNANCE IN PUBLIC MANAGEMENT 12 (2016).

0Id. atl.

4 Id. at 13.

2.

43 Tony Bovaird, A.G. Bovaird, Elke Loffler, The Changing Context of Public Policy, in PUBLIC MANAGEMENT AND
GOVERNANCE 20 (Tony Bovaird, A.G. Bovaird & Elke Loffler eds., 1st ed. 2003).

M Id.
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associated with the partnership idea as a result of political influence can be too broad even while
embodying a positive undertone.

Public and private management are fundamentally different.* In public management,
public administration literature traces the idea of the administrative state in the context of public
administration to the Chinese civilization from the ideals of Confucius to the Roman empire in
teachings of Cicero.*® From these civilizations towards more modern insights, Jeremy Bentham
introduced what he referred to as utilitarianism, where the government should pursue in its
policies what maximizes the greatest benefit for its people, or welfare.*’ John Stuart Mill later
carried out this work.*® Often though, welfare policies do not correspond with private provision
of public interest needs. This is where a more balanced version of utilitarianism might be

necessary when private management is involved.

45 Max Weber described the modern office where he used the term bureaucracy and how the public is distinct from
the private sphere as: “The totality of those working in the office with the respective material equipment and the
files make up a ‘bureau.” (In private enterprise, it is often called an ‘office.”) The modern civil service system
separates in principle the bureau from the private domicile of the individual official. It is also a condition that
official activity is separated from private sphere and that public money and materials kept distinct from the private
possession of the official. This condition if a result of long development. Though now it is likely to be found in the
private sector as well and even extends to the leading entrepreneurs. The principle is that the executive office is
separated from household, business from private holdings, and business assets from private fortunes. The more
consistently modern business has developed — these conditions go back to the middle ages — the more these
separations have been the case. It is the peculiarity of modern entrepreneurs that they describe themselves just as the
first rulers of bureaucratic modern states did — as ‘the first servant of the state.” The picture of state bureau
activities being different from private business matters is a European continental one, and would be quite contrary
and foreign to an American view.” See MAX WEBER, WIRTSHAFT AND GESELLCHAFT (ECONOMY AND SOCIETY)
650-56 (1st ed., 1922), reprinted in CLASSICS OF PUBLIC ADMINISTRATION 63—64 (Jay M. Shafritz & Albert C.
Hyde eds., 8th ed. 2017).

46 Following the Chinese model, the Roman civilization was the first administrative empire that developed a tax
collecting system and incorporated the writings of Cicero that went further into defining the role of citizens in public
life. Jay M. Shafritz & Albert C. Hyde, Part One: Early Voices and the First Quarter Century: Ancient Times to
1920s, in CLASSICS OF PUBLIC ADMINISTRATION 3—4 (Jay M. Shafritz & Albert C. Hyde eds., 8th ed. 2017).

Y71d. at 5.

B Id.
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The divergence between public and private management can find its main conclusions
drawn by observations of Graham T. Allison,*’ where:

a) The demand for performance from government and efficiency in government is correct
and real. The perception that government performance also lags behind business
performance is also real. But the idea of directly transferring private management
practices and skills to public management that significantly improves it is wrong.

b) Substantial public management improved performance does not come from specifically
borrowing private management skills and knowledge, rather, it comes from an
articulation of general management functions and a self-consciousness about the general
public management perspective. Private management can instruct public management
through recognition of and consciousness about the public management function.

c) The beneficial application of certain private management rules such as the 80-20 rule,
where 80 percent of benefits of most production processes come from the first 20 percent
of effort.

d) Some accounting categories and rules may be transferable from private management to
public management problems, however, more importantly, attention to specific
management functions in business could create public management categories and rules.

e) Experiences may be drawn and adopted by observance on an empirical basis.

f) Developing public management as a field of knowledge should come from problems that

public managers confront.>

4 Proceedings of the Public Management Research Conference at 27-38 (Nov. 19-20, 1979), in CLASSICS OF
PUBLIC ADMINISTRATION, supra note 46, at 385.
N 1d.
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While certain deficiencies have been detected in public agencies, more innovative
methods for delivering public needs also arise. The idea of “networks” in public administration
literature’! in this context emerges and entails governmental partnerships with non-governmental
agencies in public service delivery. These networks embody many aspects of knowledge sharing
and participatory policy setting, where traditional governance structures are challenged, although
some stress that government administrators still take lead in such networks.*> These ostensible
public/private partnerships rather fall under interorganizational mixtures of relationships.>> And
these relationships tend to follow a horizontal structure based on trust and reciprocity, not a
vertical hierarchy type one. And as such, it is of a cooperative nature with no particular direct
control.**

And when talking about networks, they would differ from partnerships in the fact that
they can include more actors as members, whether for-profit or non-profit sectors that the
government involves in its programs under formal or informal structures.’® This may appear to
be of terminological divergence and could provide minimal practicality.

Ronald McQuaid focuses on elements in order to describe the relationship as a
partnership that would include: a) what the partnership is seeking to do? -i.e. its purpose and
whether it is strategic or project driven; b) who is involved -the key actors and their relationship

in the partnership; ¢c) when? -i.e. the timing or stage of development of the partnership process

51 See Elke Loffler, Governance and Government: Networking with External Stakeholders, in PUBLIC
MANAGEMENT, supra note 17, at 170; Robert Agranoff, Inside Collaborative Networks: Ten Lessons for Public
Managers, in CLASSICS OF PUBLIC ADMINISTRATION, supra note 46, at 584-94. See also FORRER ET AL., supra note
37, at 85.

52 Agranoff, supra note 51, at 592.

3.

3 Loffler, supra note 51, at 171; FORRER ET AL., supra note 37, at xix.

55 FORRER ET AL., supra note 37, at 18-19.
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and changing relationships and activities over time; d) where? —i.e. the spatial dimension; e) how
the activities are carried out, the implementation mechanism.

The rationale for what is referred to as cross-sector collaboration that encompasses the
broad idea of public-private partnerships can be broken down into three categories: pragmatic,
economic, and strategic rationales.”’ As for the pragmatic rationale, it would refer to the
government’s resort to such collaborations to face challenges related to lack of resources and
staff or expertise in new fields.’® The economic rationale for collaboration is the competitive
advantage the private sector may have over the government in which the private sector is
incentivized by gains and thus thrives to achieve efficient outcomes that would ultimately
enhance a competitive environment.’® And the strategic reasoning is based on the idea that
collaboration would aim to achieve greater objectives of multiple actors and more importantly
enhance the organizational structure of relevant agencies, such as increasing private firm
competitiveness through alliances with government entities to deliver certain public services, just
like what happens when two private firms form alliances.®® And the public sector strategically
gains from its collaboration with the private sector when it aims to achieve the public interest

through practices like corporate social responsibility.°!

36 McQuaid, supra note 36, at 13.

57 FORRER ET AL., supra note 37, at 31.

38 Id. at 32. GROSSMAN & HOLZER, supra note 39, at 31.

% FORRER ET AL., supra note 37, at 35-39.

60 1d. at 40—41. Jeffrey Delmon adds to the justifications that drive the public sector to resort to PPPs: (1)
Underperformance of public sector utilities, often linked with opaque funding structures and inefficient or corrupt
procurement methods; (2) Inadequate technical and management resources in the public sector; (3) Investment
demands exceeding public resources, in particular given the large upfront capital costs associated with major
infrastructure investments and the ‘lumpy’ cost implications of periodic major maintenance; quite simply, the
government may not have the resources. He further cites certain elements that PPPs would add, which are
efficiency, whole asset life solution, transparency and anti-corruption, technology, innovation, and know-how, and
sources of financing. JEFFREY DELMON, PRIVATE SECTOR INVESTMENT IN INFRASTRUCTURE: PROJECT FINANCE, PPP
PROJECTS AND PPP FRAMEWORKS 12-14 (3rd ed. 2016).

! FORRER ET AL., supra note 37, at 43-44.
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Incentives for Partnerships on the International Level

With regards to incentives that drive governments towards more collaboration and
partnerships with other actors such as the private sector, there are many recent challenges that
prove that sole government efforts may not address such problems. Climate change for instance
is an issue where rising temperatures can lead to widespread pandemics and food shortages
because of the effect on certain crops where public agencies will have to reach out to all relevant
sectors.®? The UNCITRAL Legislative Guide on Privately Financed Infrastructure Projects
displays incentives to resort to private finance for infrastructure projects by explaining:

The current reverse trend towards private sector participation and competition in

infrastructure sectors started in the early 1980s and has been driven by general as

well as country-specific factors. Among the general factors are significant

technological innovations; high indebtedness and stringent budget constraints

limiting the public sector’s ability to meet increasing infrastructure needs; the
expansion of international and local capital markets, with a consequent
improvement in access to private funding; and an increasing number of successful
international experiences with private participation and competition in
infrastructure. In many countries, new legislation was adopted, not only to govern

such transactions, but also to modify the market structure and the rules of

competition governing the sectors in which they were taking place.®

Moreover, resources required for instance to finance not billions but trillions necessary to
achieve the new Sustainable Development Goals (SDGs) unquestionably incorporate the private
sector’s resources and expertise.®* On September 25, 2015, leaders from all over the world met in

New York and adopted United Nations General Assembly Resolution 70/1, which included 17

goals and 169 targets from 2015 until 2030.%° The Resolution included sustainability and, in

62 Id. at 5-6.

63 U.N. COMM’N INT’L TRADE LAW (UNCITRAL), LEGISLATIVE GUIDE ON PRIVATELY FINANCED INFRASTRUCTURE
PROJECTS, at 1, U.N. Doc. A/CN.9/SER.B/4, U.N. Sales No. E.01.V.4 (2001) [hereinafter UNCITRAL PFIP].

% David Uszoki, De-risking Sustainable Infrastructure: Special Report, FINANCIER WORLD MAGAZINE, Apr. 2019.
% G.A. Res. 70/1, 9 18 (Oct. 21, 2015) (adopting the outcome document of the UN Summit for the post-2015
development agenda, Transforming Our World: The 2030 Agenda for Sustainable Development).
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terms of development, clean water and sanitation; affordable and clean energy; decent work and
economic growth; industry innovation and infrastructure; sustainable cities and communities;
responsible consumption and production; life below water life on land; and peace, justice, and
strong institutions.®® Discussing the content of all the different targets goes beyond the scope of
this study and demands more elaborate and in-depth discussion. Nevertheless, what accompanies
this broad consensus is a high cost.®” It is estimated that implementing such an agenda would be
valued at US $5 to 7 Trillion.%®

The SDGs are part of a global structure, yet the role local communities play in the
implementation of the SDGs is critical. What these SDGs sum up, as was the case with their
predecessors, the Millennium Development Goals,®’ is that they are soft in their establishment
through Resolution 70/1, but defer to state domestic constituents to further contextualize them.”®
Even in the language of the Resolution, with all the commitments the state members took upon

themselves, it is intended to guide the participating governments in implementing a national

% SUSTAINABLE DEVELOPMENT GOALS, http://www.un.org/sustainabledevelopment/sustainable-development-goals/
(last visited Oct. 27, 2015).

67 SAMANTHA CUSTER ET AL., LISTENING TO LEADERS: WHICH DEVELOPMENT PARTNERS DO THEY PREFER AND
WHY? 83 (2015), https://www.aiddata.org/publications/listening-to-leaders-which-development-partners-do-they-
prefer-and-why. In a joint effort, the World Bank’s Development Committee described the process of financing the
SDGs as, “[t]o meet the investment needs of the Sustainable Development Goals, the global community needs to
move the discussion from ‘Billions’ in ODA to “Trillions’ in investments of all kind: public and private, national and
global, in both capital and capacity.” WORLD BANK ET AL., FROM BILLIONS TO TRILLIONS: TRANSFORMING
DEVELOPMENT FINANCE, POST-2015 FINANCING FOR DEVELOPMENT: MULTILATERAL DEVELOPMENT FINANCE, 1
(2015), https://issuu.com/copcutbrasil/docs/55a513bfob19a.

%8 CUSTER ET AL., supra note 67, at 83; FROM BILLIONS TO TRILLIONS, supra note 67, at 1. See also Uszoki, supra
note 64.

% The MDG agenda included eight goals to be attained by 2015: (1) eradicate extreme hunger and poverty, (2)
achieve universal primary education, (3) promote gender equality and empower women, (4) reduce child mortality,
(5) improve maternal health, (6) combat HIV/Aids, malaria and other diseases, (7) ensure environmental
sustainability, and (8) develop global partnerships, with eighteen related specific targets, and forty-four quantifiable
indicators. Background, MILLENNIUM DEV. GOALS, http://www.un.org/millenniumgoals/bkgd.shtml (last visited
Oct. 27, 2015).

70 The nature of U.N. General Assembly resolutions is discussed in art. 10 of the U.N. Charter, where the Assembly
“may make recommendations to the members of the United Nations of to the Security Council or to both on any
such matters of questions.” U.N. Charter art 10, 9 1.
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framework within the context of a generalized versus contextualized development goals debate.”!
Nevertheless, a broad and flexible tone is evident throughout the Resolution and in the Goals

themselves, which implies that governments have some flexibility in implementing the SDGs.

PPPs as a Means of Private Participation in Infrastructure to serve the Public Interest

PPPs in their precise definition as shall be discussed in this study have been grounded
and approached from multiple theoretical frameworks when it particularly comes to participating
in infrastructure provision and public services. Some break this down into five meta-theories to
justify PPPs.”? These theories are: government regulation of business, regional and urban
dynamics, new public management (NPM), critique of Private Finance Initiative (PFI) from a
public sector accounting perspective, strategic management approach, public governance, and
postmodernist theories.”

The idea behind the government regulation of business theory emerges from welfare
economics in the early twentieth century and implies the need for state intervention in market
activity and is particular to utilities governance in the US and UK economies.’* It was also found
in France in public service provision like the government granting concessions to private firms
regulated by law and Germany with state partnerships in key industries like Volkswagen and

Lufthansa.”

"I DEEPAK NAYYAR, THE MDGS AFTER 2015: SOME REFLECTIONS ON THE POSSIBILITIES 11 (2012).

2 Tony Bovaird, 4 Brief Intellectual History of the Public-Private Partnership Movement, in INTERNATIONAL
HANDBOOK ON PUBLIC-PRIVATE PARTNERSHIPS 43, 46—63 (Gracme A. Hodge et al. eds., 2010).

3 Id. at 45-46.

" Id. at 46-48.

S Id.
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Post 1950s, the regional and urban dynamics theory grounded the use of PPPs on regional
and urban restoration. While governments were seen to invest in such urban developments,
private sector interests dominated the structures of PPPs.”® US cities resorted to PPPs for the
provision of necessary infrastructure with soft loans or a proportion of the profits from the
project and thus the city was perceived as “co-investor”.”’ This is what led some to believe that
the term may have technically originated in the US.”®

The new public management (NPM) movement in the 1980s influenced by public choice
theory was seen to introduce a competitive environment to the public sector in the provision of
services and goods.” This movement represented a blend between public management and
private business management strategies and considers citizens customers.®’ This meant
incorporating market principles that control costs and quality in the rationale of what was known
as the private finance initiative (PFI), which was developed and extensively used by the UK

government.®!

This initiative was largely influenced by then UK Government led by Margret
Thatcher’s belief that a supersized public sector must be curbed in favor of a more efficient
private sector that may deliver the same public services.®? The movement pressed for more

private sector participation in the delivery of infrastructure and of generally public services and

goods. Similar perceptions existed in the United States that government is inefficient, oversized,

76 Id. at 49.

77 Jody Freeman, The Private Role in Public Governance, 75 N.Y.U. L. REV. 543, 595-96 (2000); Bovaird, supra
note 72, at 50.

8 E.R. YESCOMBE, PUBLIC-PRIVATE PARTNERSHIPS: PRINCIPLES OF POLICY AND FINANCE 2 (2007).

7 Bovaird, supra note 72, at 54-55.

80 James L. Chan, Changing Roles of Public Financial Management, in PUBLIC MANAGEMENT, supra note 17, at
103.

81 Bovaird, supra note 72, at 55-56.

82 Andrew Erridge, Contracting for Public Services: Competition and Partnership, in PUBLIC MANAGEMENT, supra
note 17, at 90-92.
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and unresponsive, i.e. the “hollow state”.®3 Others nonetheless disputed the adequacy of
introducing private management ideals to offer public services.?

The PFI model and the NPM were not immune from criticism. The public accounting
perspective from the 1990s criticized the PFI model in terms of the efficiency of the market
discipline approach.®> What is overlooked is the fact that while PFI brings private capital into
essential infrastructure, it also imposes debt that future generations would confront, in addition to
the higher costs PFIs entail in bringing private finance that public financing would not face, such
as risk.®® These consequences have in fact led the UK government to recently rather set this PFI
approach aside in its upcoming infrastructure projects.®’ This is a significant move from the
pioneer of the model and should set expectations of other countries that aspire to adopt the
approach accordingly. The UK Government approach though has its unique fiscal structures that
would not apply to other countries.

The strategic management approach to PPPs lays on the theory of “collaborative
advantage” instead of “comparative advantage”.3® This collaboration would improve firm

performance. US transportation departments for instance would adopt policies that entailed

8 FORRER ET AL., supra note 37, at xv-xvii. See also MARK GOLDSTEIN, AMERICA’S HOLLOW GOVERNMENT: HOW
WASHINGTON HAS FAILED THE PEOPLE (1992), (using the term “hollow government” to refer to the lack of resources
to implement the government’s functions).

8 Boyne, supra note 37, at 118; Erridge, supra note 82, at 90-92.

85 Bovaird, supra note 72, at 56.

8 Id.

87 Public-Private Partnerships, UX. GOv. (May 30, 2019), https://www.gov.uk/government/collections/public-
private-partnerships.

88 On a state level, the collaborative advantage element implies specialization afforded to economies, especially
economies of scale, in which further cross-fertilization between economies would be mutually possible through
trade. Bovaird, supra note 72, at 59; see also PAUL JOYCE, STRATEGIC MANAGEMENT IN THE PUBLIC SECTOR 9-11
(2015).
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public outreach through surveys and even social media to other stakeholders such as customers,
business partners, and state legislatures.®

Public governance theories in public administration, unlike the NPM, focused more on
multiple stakeholders thriving to achieve multiple goals under an umbrella of a negotiated
framework.”® This meant PPPs were a way where decentralized decision-making would take
place for the provision of services through multiple stakeholders.’!

Finally, the postmodern theories were an amalgam of perspectives that attempted to shift
the paradigm towards broadening engagement with PPPs.”? The discourse ties governance
arrangements to public service performance and makes public involvement key to success.”* The
impact PPP projects have on the public is to be identified and anticipated, and representative
political presence should incorporate more individuals, organizations, and communities at large
in the processes of PPPs,”* which was referred to as culture governance.”

The evolution of the ideas of private participation in public services have in fact ranged
in terms of the extent of this involvement but must not be understood to imply the absence of
government. Government must remain an effective player regardless, especially with its enabling
powers and hard enforcement mechanisms.”® Public agencies thus retain the leadership role in

the provision of public infrastructure and services whatever method is pursued.’’ The models

% Theodore H. Poister, The Future of Strategic Planning in the Public Sector: Linking Strategic Management and
Performance, 70 PUB. ADMIN. REV. 246, 24950 (2010).

% Bovaird, supra note 72, at 60.

L Id. at 62.

92 H. GEORGE FREDERICKSON ET AL., THE PUBLIC ADMINISTRATION THEORY PRIMER 160-61 (3d ed. 2016).

% Bovaird, supra note 72, at 63.

4 FREDERICKSON ET. AL., supra note 92, at 160-61.

% Bovaird, supra note 72, at 63.

% Freeman, supra note 77, at 671-72.

97 Mike Broussine, Public Leadership, in PUBLIC MANAGEMENT, supra note 17, at 175-85.
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introduced above are predominantly western models in countries upholding more market
liberated economies and this is important when understanding applicability to Gulf States.
Consequently though, in order to better evaluate the undertaking of this study and elicit
the grounds for GCC private sector involvement —or what is also referred to as private sector
development (PSD)- through PPPs, it is critical to understand what the recent precise technical
reference to PPPs entails and differentiate this undertone from other means of public or private

sector infrastructure project funding.

What Are PPPs Specifically?

The idea of PPPs is not completely a new phenomenon as discussed previously. They
have been a public policy method for centuries.”® While PPPs may embody the participation of
different stakeholders in collaboration with the government, such as non-profit organizations,
this study rather focuses on the private for-profit parties in their relationship with the
government. It is through the profit dynamic that this study would ultimately attempt to
apprehend increased private sector involvement in infrastructure through PPPs as a major
consequence.

There is no precise exhaustive definition for PPPs in their narrow sense.”” Nonetheless,

PPPs have been defined as “any contractual or legal relationship between public and private

%8 Graeme A. Hodge et al., Introduction: the PPP Phenomenon and its Evaluation, in INTERNATIONAL HANDBOOK
ON PUBLIC-PRIVATE PARTNERSHIPS, supra note 72, at 3-4.

9 Peter Carroll & Peter Steane, Public-Private Partnerships: Sectoral Perspectives, in PUBLIC-PRIVATE
PARTNERSHIPS: THEORY AND PRACTICE IN INTERNATIONAL PERSPECTIVE 37 (Stephen Osborne ed., 2000). For more
on how PPPs have actually been contested in terms of their meaning and what they refer to, see Erik-Hans Klijn,
Public-Private Partnerships: Deciphering Meaning, Message and Phenomenon, in INTERNATIONAL HANDBOOK ON
PUBLIC-PRIVATE PARTNERSHIPS, supra note 72, at 68—69.
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entities aimed at improving and/or expanding infrastructure services.”'® Others set key elements
of PPPs when defining them, include:
¢ A long-term contract (a ‘PPP contract’) between a public and private sector
party.

e For the design, construction, financing, and operation of public
infrastructure (the ‘facility’ that also includes all its equipment and even
plants) by the private sector party.'?!

e With payments over the life of a PPP contract to the private sector party
for the use of the infrastructure, made either by the public sector party or
the general public as users of the facility; and

e With the infrastructure remaining in public sector ownership or reverting
back to public sector ownership at the end of the PPP contract.!%?

The World Bank’s PPPs Reference Guide Version 3.0 views PPPs as, “A long-term
contract between a private party and a government entity, for providing a public asset or service,
in which the private party bears significant risk and management responsibility, and
remuneration is linked to performance.”!%

In light of the meanings above, PPPs could be conducted in many different sectors that

include transportation, energy, health, and even education. There needs to be a public interest

100 DELMON, supra note 60, at 3.

101 The term infrastructure will be used throughout the study to refer to this elaborate meaning, which is also referred
to as public asset. WORLD BANK GROUP, THE APMG PUBLIC-PRIVATE PARTNERSHIP (PPP) CERTIFICATION GUIDE
20 (2016) [hereinafter PPP CERTIFICATION GUIDE], https://ppp-
certification.com/sites/default/files/documents/Chapter-1-PPP-Introduction-and-Overview.pdf.

102 YESCOMBE, supra note 78, at 3. See also PPP CERTIFICATION GUIDE, supra note 101, at 20.

103 WORLD BANK, PUBLIC-PRIVATE PARTNERSHIPS REFERENCE GUIDE VERSION 3.0 at 5 (2017) [hereinafter PPP
REFERENCE GUIDE].
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element for such infrastructure whether it is of an economic or social nature.'® Public
infrastructure has been defined as “facilities, which are necessary for the functioning of the
economy or the society.”!% Some also refer to what can be identified as hard infrastructure, like
roads as physical facilities, or soft infrastructure as provision of services, such as
telecommunication services.'*

The key here is the public component of this arrangement. PPPs are not established to
serve commercial goals that private entities may aspire to. The government through PPPs rather
achieves a public need that serves its society like healthcare and transportation necessities
linking rural areas to urban cities. And the ultimate judge of whether the infrastructure is public
or of a private nature in terms of ownership is the public policy of the state.'” The same applies
to the public vis a vis private services distinction. This contrast will prove to be problematic to
Gulf institutions, especially the judiciary, as the consequences of this classification are dire in
terms of the applicable rules and institutional competencies in the public-private relationships.
Some of the standards that make PPPs distinct include the type of asset involved, what functions
the private sector is engaged in, and the way the private party is remunerated.'%

While assets would refer to building or initiating new infrastructure, greenfield projects,

or updating and administering such infrastructure, brownfield projects, the functions of the

104 Jd. at 12-13.

105 YESCOMBE, supra note 78, at 1. The UNCITRAL Legislative Guide on Privately Financed Infrastructure Projects
refers to public infrastructure as: “Physical facilities that provide services essential to the general public. Examples
of public infrastructure in this sense may be found in various sectors and include various types of facility, equipment
or system: power generation plants and power distribution networks (electricity sector); systems for local and long-
distance telephone communications and data transmission networks (telecommunications sector); desalination
plants, waste water treatment plants, water distribution facilities (water sector); facilities and equipment for waste
collection and disposal (sanitation sector); and physical installations and systems used for public transportation, such
as urban and inter-urban railways, underground trains, bus lines, roads, bridges, tunnels, ports, airlines and airports
(transportation sector).” See UNCITRAL PFIP, supra note 63, at 4.

106 YESCOMBE, supra note 78, at 1.

107 UNCITRAL PFIP, supra note 63, at 4.

108 pPP REFERENCE GUIDE, supra note 103, at 8—-12.
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private partner can vary. However, one of the main features of PPPs is that they generally bundle
multiple aspects or functions all in one project.'” Amongst these main functions are the design,
building or rehabilitating, financing, maintaining, and operating the projects.!!”

The private sector thus is in reality is operationally providing the public interest to the
state’s society through the infrastructure project in all its aspects for an extensive amount of time.
This feature almost implies that this sector is substituting for the state in its relationship with the
public, which is not to be undermined as a significant role in state functions to serve the society.
Bundling projects will ultimately highly rely on each project and the government’s value for

money assessments. !

PPPs and the Term’s Alternatives

While the term PPP may seem to have been gaining widespread acceptance, it is not
necessarily the sole term that embodies PPPs. PPPs’ classification would generally be dependent
on the private sector’s participation in a project, whether in terms of the project facility
ownership or nature of the service or risk transfer.!!'?

This would include management or operation and maintenance (O&M) contracts,
affermage, build-operate-transfer (BOT), build-own-operate (BOO) and the like contracts,

leases, concessions, divestitures, franchise, and private finance initiative (PFI) as shall be

19 Katja Funke, Tim Irwin & Isabel Rial, Budgeting and Reporting for Public-Private Partnerships 72 (Int’l
Transport F., Discussion Paper No. 2013/07, 2013), https://www.itf-oecd.org/sites/default/files/docs/dp201307.pdf;
PPP REFERENCE GUIDE, supra note 103, at 6; Darrin Grimsey & Mervyn Lewis, Public Private Partnerships and
Public Procurement, 14 J. POL’Y ANALYSIS & REFORM 171, 171 (2007).

110 ppPP REFERENCE GUIDE, supra note 103, at 6.

1 Oliver Hart, Incomplete Contracts and Public Ownership: Remarks, and an Application to Public-Private
Partnerships, 113 ECON. J. 69, 74 (2003).

12 YESCOMBE, supra note 78, at 13.
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detailed later on when discussing types of PPPs.!!® Certain civil law legal systems may also refer
to such contractual relationships as public works concessions or public service concessions when

meeting certain criteria.!'*

What PPPs Are Not: Traditional Public Investment

While PPPs are significant contractual relationships, other practices may overlap with the
substance of these contracts nonetheless fall short of being PPPs.!!> Management contacts for
instance embody short-term relationships between the public and private sector but do not
include significant private capital.!'® Similarly, design-build or what is known as “turnkey”
contracts do not establish long-term performance incentives on the private sector as such.!'” As
for financial lease contracts, although they are long-term contracts for providing public assets,
they transfer much less risk to the private sector than PPPs do.!''8

And so, while the private sector may traditionally be engaged in infrastructure projects,
the fact that a private party is part of the contractual agreement does not turn the relationship into
a PPP in the narrow sense previously displayed. The private sector has regularly been engaged in

designing, building, or managing public assets.!!” What a PPP essentially adds here is a more

113 DELMON, supra note 60, at 9-10. See also PPP REFERENCE GUIDE, supra note 103, at 6-10. Some alternative
terms to PPPs include, private participation in infrastructure (PPI), private sector participation (PSP), P3, and
privately financed projects (PFP). YESCOMBE, supra note 78, at 4.

114 UNCITRAL PFIP, supra note 63, at 4.

115 PPP REFERENCE GUIDE, supra note 103, at 10.

16 1d. at 10-11.

"7 1d at 11.

118 Id. For purposes of this study as well, certain contractual arrangements would not fall under the scope of PPPs
that this study addresses. This would include, information-sharing mechanisms, voluntary private sector
contributions such as in the state’s education system, private funding of projects on a philanthropic basis, joint-
projects for research and innovation, governmental interventions to support private sector development where the
private sector does not fully provide public services. Id. at 10—11.

' Grimsey & Lewis, supra note 109, at 171.
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significant role for the private sector in bearing actual risk of providing quality infrastructure that

lasts several decades (See Figure I).

Figure 1: Spectrum of Private Participation in Infrastructure
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Source: Public-Private Partnerships Legal Resource Center, World Bank Group, https://ppp.worldbank.org/public-
private-partnership/agreements.

Therefore, it must be clear that state governments may certainly resort to what is referred
to as traditional public investment or traditional procurement approaches to provide
infrastructure to the public juxtaposed against PPPs. In the case where the government resorts to
the traditional arrangement though, it would significantly and continuously be engaged in
different aspects of the infrastructure contract in addition to its regular state functions to its
society and externally. The government would be burdened with both extensive responsibilities
and accountability for many of the infrastructure project’s details.!?’ This could make it much
more complex for the government to expand its project activities in different sectors without
having all the necessary human resources with the right technical capabilities. This is in addition

to funding and financing the project itself.

120 Grimsev & [ewis. s e 109, at 172-73.
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When the private sector steps in through PPPs to provide the necessary infrastructure, it
instead assumes the details of providing the agreed upon public asset or service to the society. It
would be responsible for contracting with all subcontractors to provide necessary materials or
services, regularly collecting fees from the public to use the service that is offered, and other
relevant tasks. The private party would seemingly be more driven to be more effective in
executing these tasks because this party throughout the duration of the contract with the
government anticipates achieving a return on their investment by ensuring public acceptance of
the quality of infrastructure. The fact remains that the level of competency of government
agencies in the country will certainly be a major factor contributing to value for money that may
be provided by traditional public investment routes when such government competencies are
high in comparison with PPPs. This is why this study engages in understanding GCC
government competencies and emphasizing the importance of these Gulf governments’

acknowledgment of their capabilities.

Types of PPPs

When it comes to PPPs, they can take many shapes and forms to accommodate the needs
and contexts of a given society, which may inevitably differ, as there is no particular universal
method to contract.'?! Nonetheless some scholars such as Jeffrey Delmon classified or
categorized delivery segments comprising PPP arrangements into:

a) New or existing businesses

b) The nature of project company construction obligations

c) The need for the project company to mobilize significant private funding ab initio.

12! DELMON, supra note 60, at 10.
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d) The nature of the project company’s service delivery obligations

e) The source of the project revenue stream.!

22

When discussing particular forms of PPPs, it is critical to point out once again that there

is certainly no exclusive reference to a kind of PPP, rather a reflection on the most common

types that are available. Terminology would necessarily vary across different jurisdictions

around the world. PPPs in terms of privately financed projects would commonly include the

following forms:

a)

b)

Build-operate-transfer projects (BOT): In this project, the public entity resorts
to a private partner — a concessionaire- to construct an infrastructure facility
and administer it, in exchange for revenue, in which ultimately the facility in its
final condition would be transferred back to the public entity as the owner.!??
Build-transfer-operate (BTO): This project evidently refers to the immediate
ownership to the public partner of the infrastructure facility once its
construction stage is completed, in which the private partner would then
operate the facility for a given time.'?*

Build-rent-operate-transfer (BROT) or Build-lease-operate-transfer (BLOT):
This combines the components of BOT or BTO projects in addition to the
private partner leasing some of the assets of the facility throughout the time of

the project.'?

122 1d. at 10-11.

123 UNCITRAL PFIP, supra note 63, at 5. See also DELMON, supra note 60, at 54.
124 UNCITRAL PFIP, supra note 63, at 5.

125 Id.

34

www.manaraa.com



d) Build-own-operate-transfer (BOOT): This project gives the private partners a
more extensive bond with the infrastructure facility in which construction,
ownership, and maintenance authorities are preserved for the private partner
who would in exchange retain the right to collect fees and other charges from
its users. 26

e) Build-own-operate (BOO): This is where the private partner owns the
infrastructure facility permanently and is under no commitment to return it to
the public partner.!?” This would more accurately apply to what would be
known as power purchase agreements (PPAs) in energy projects like wind
farms. The private providers in such energy projects would sell the energy to
customers and no real transfer back to the government is applicable other the
option of buying out the private investor by the government.'?® This is perhaps
the closest of models to privatization in terms of the highest level of private
engagement and may appear to be confused with it as the lines are significantly
thin.!?

Other arrangements for what PPPs may reflect exist where ownership is not particular to

the project. These types of PPPs would include refurbish-operate-transfer (ROT) or modernize-
operate-transfer (MOT), or “refurbish-own-operate” (ROO) or “modernize-own-operate”

(MOO). The expression “design-build-finance-operate” (DBFO) would also highlight the private

126 Id. at 6.

127 EDWARD FARQUHARSON ET AL., HOW TO ENGAGE THE PRIVATE SECTOR IN PUBLIC-PRIVATE PARTNERSHIPS IN
EMERGING MARKETS 24 (2011); UNCITRAL PFIP, supra note 63, at 6.

128 ASIAN DEV. BANK, DEVELOPING BEST PRACTICES FOR PROMOTING PRIVATE SECTOR INVESTMENT IN
INFRASTRUCTURE: POWER 58-59, 72, 75-76 (2000).

129 TOOLKIT FOR PUBLIC-PRIVATE PARTNERSHIPS IN ROADS & HIGHWAYS 64 (2009).
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partner’s further responsibility for designing the facility and financing its construction.!** PPPs
remain particular contractual agreements that need to be understood in the context of their

different forms in contrast with publicly financed infrastructure projects.

A PPP’s Distinct World

Public works and services for infrastructure projects are traditionally funded and financed
by the government from the state’s public budget.'*! The value for money (VfM) assessment is a
means of comparison between traditional public provision of infrastructure and services and
privately financed projects, i.e. PPPs. Both methods will always need to be options on the table
that the government studies for qualifying projects of significant size. The Canadian agency
Infrastructure Ontario provides in its Assessing Value for Money: An Updated Guide to
Infrastructure Ontario's Methodology Guide of March 2015:

There is a growing body of empirical data that supports the notion that traditionally
delivered projects have a tendency to run over budget at a rate that is higher than
an AFP delivery model. 10 has considered this relevant external data, where
available, to assess the quantification of risks using a ‘top down’ approach. We
have noted that the vast majority of information available indicates that P3 projects
globally have achieved strong performance in terms of on-time and on-budget
delivery.

Findings from the Conference Board of Canada published in their 2010 report titled
“Dispelling the Myths: A Pan-Canadian Assessment of Public-Private Partnerships
for Infrastructure Investments” show that out of 55 P3 projects examined in Canada,
none exceeded budget and of the 19 that had achieved substantial completion, 17
of these were completed either on-time or ahead of schedule.'?

Value for money would in this context help guide decision making as to whether PPPs

are the most suitable choice to procure infrastructure projects amongst other sensitivity tests and

130 UNCITRAL PFIP, supra note 63, at 6.
131 PPP CERTIFICATION GUIDE, supra note 101, at 25.
132 ASSESSING VALUE FOR MONEY: AN UPDATED GUIDE TO INFRASTRUCTURE ONTARIO'S METHODOLOGY 9 (2015).
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studies like cost-benefit analyses (CBA) and qualitative assessments. And the quality and
capacity of governments like those that will be assessed in the GCC are one major factor in
deciding whether to opt for PPPs to achieve more effectiveness in infrastructure project
implementation even while quantitatively, projects appear to cost more.

To further delineate PPPs and distinguish them from what may be referred to as publicly
or governmentally financed infrastructure projects, or where the projects are financed by
institutions like international donors such as the World Bank or Asian Development Bank in
some cases, there are certain elements that need to be traced and further clarified. The distinction
of PPPs compared with traditional public delivery of infrastructure will be displayed in terms of
the legal scope, the financing aspect, risk allocation, and duration of the contract as main

elements that characterize PPPs.

Legal Scope

The regulatory framework that governs the contractual relationship or transaction in a
PPP contract is a key aspect that allows for configuration to the precise type of arrangement.
Regulations have been identified as government controls on business activity.!** These controls
would entail the laws and policies of the state in a flexible broad understanding. The main aim of
governments would be to establish rules that create a stable environment for PPPs, where risk
and ambiguity around the project’s outcome would mitigate the level of concern private partners

may have, and the government as well would eventually create a competitive setting it gains

133 ASHLEY C. BROWN ET AL., HANDBOOK FOR EVALUATING INFRASTRUCTURE REGULATORY SYSTEMS 16 (2006).
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from that leads to more lending and minimizes costs through lower priced and better-quality bids
accordingly.'**

In order to meet the legitimate expectation of the parties to the PPP contract, it can be
debated whether precise tailored rules to govern PPPs should be in place.!*® When discussing ad
hoc rules that regulate PPPs, it is also important to consider the legal system in place in the given
state. There could be many variables in different jurisdictions that shape the legislative approach
to these contractual arrangements.'*® Civil law states may approach PPPs in a way that differs
from states that adopt a common law legal system.

In that regard, the European Union (EU) and UK have considered PPPs as one
procurement model that fits within a broader public contracts’ regime, i.e. a legally similar but
alternative option to traditional public contracts. This means the governing legal framework
would be either the EU Public Procurement or Concessions Directives and their implementing
laws.!37 In order for these procurement rules to be adequate, they have to embody flexible rules
that could adapt to the specific nature of PPPs. PPPs in these rules are consequently not strictly
defined and allow for more flexible interpretations.'*3

Notwithstanding the contrast between detailed provisions as opposed to more broad legal
texts, PPP regulatory frameworks should be clear to the concerned parties to a given PPP
arrangement on how the PPP process takes place.!* Jeffrey Delmon identifies the importance

that such a framework would embody:

134 DELMON, supra note 60, at 155.

135 YESCOMBE, supra note 78, at 33.

136 Id. at 31-33.

137 The national laws of the state members of the EU derive their legal basis from the EC Treaty and Procurement
Directives. Christina D. Tvarno, Law and Regulatory Aspects of Public-Private Partnerships: Contract Law and
Public Procurement Law, in INTERNATIONAL HANDBOOK ON PUBLIC-PRIVATE PARTNERSHIPS, supra note 72, at 217.
138 Id. at 218.

139 YESCOMBE, supra note 78, 31-33; DELMON, supra note 60, at 155.

38

www.manaraa.com



a) The aim of the PPP regulatory framework, including justifications for resorting to PPPs
instead of public finance.

b) A definition of PPPs in their different components, i.e. the partners, duration of the
contract, and other relevant elements.

c) The governmental agencies concerned with overseeing the PPP process.

d) The allocation of responsibilities between the PPP stakeholders, such as provisions on
permits and approvals.

e) Provisions on the necessary assessments to be undertaken that would contain value for
money and feasibility evaluations.

f) Provisions on dispute resolution mechanisms.

g) The procurement process for PPPs and status of unsolicited proposals.

h) Provisions on funding for PPP projects planning. '’

Eventually, frameworks regulating PPPs could broadly be found within different legal or
authoritative tools, whether they were legislations issued by the parliament, decrees by the head
of state or designated executive, or even executive resolutions or orders and other similar
instruments that hold some binding effect on their constituents. The regulatory framework
governing PPPs should be identified as flexibly as possible to further incorporate what would
appear to be soft law allowing for more malleable standard-setting schemes.'*! These standards
could be developed and refined alongside the progression of different projects and lessons

learned.'** Kerry Rittich in this context informingly describes formal legal rules as not in and of

140 DELMON, supra note 60, at 155-56.
14 FARQUHARSON ET AL., supra note 127, at 30-32.
1492 14 _at 31-32.
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themselves generative of predictable results, but rather of variant outcomes.'*? This is why she
suggested that a comprehensive approach to regulation is one that incorporates both formal hard
rules and other soft instruments.'** The PPP frameworks as a result would in addition to laws and
executive orders and ministerial resolutions, also embody manuals and policy documents that are
binding on public officials entrusted with enforcing their rules and judicial precedents. These
tools equally guide the private partner to better construct their proposal as well.

In this context, emphasis should be put on diligent structuring of a PPP contract to
embody detailed rules governing the contractual relationship as a binding tool between its
parties. This is only logical when considering the contract’s likely outcome of outliving laws
themselves. If the PPP project agreement lasts a good thirty years, i.e. full contract life cycle, this
could be equivalent to seven or more consecutive elected or appointed governments in a country.
These contracts can embody hundreds of pages as an outcome of extensive negotiations. And so,
we are left with what appears to be participation of public and private legislators in the PPP
agreements as the project will impact public users. Nonetheless, laws could set out general
principles so as to standardize some certain provisions of a contract but allow some elasticity for
the contract to be used as a tool that adapts to future emerging circumstances.

In this context though, it is worth noting that the regulatory method to govern PPPs
entails certain implications. Parliamentary legislation may be a laborious process and even hold
certain political incentives within the state, where executive decrees may adapt to more flexible

circumstances, as has been the case in Indonesia with a presidential decree issued to regulate

143 Kerry Rittich, The Future of Law and Development: Second Generation Reforms and the Incorporation of the
Social, in THE NEW LAW AND ECONOMIC DEVELOPMENT: A CRITICAL APPRAISAL 243 (David M. Trubek & Alvaro
Santos eds., 2006).

144 Jd_ at 24344,
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PPPs.'* Yet this certainly is not a generalized statement and would have to consider the
authoritative hierarchy of the legal instruments within the country, i.e. statutes, decrees, and
other instruments. !4

The provisions governing PPPs are by no means single-sourced. Applicable rules can be
found in specific PPPs laws, concessions laws, or even laws regulating direct investment in the
state and other sectoral laws governing certain utility services and select infrastructure. The
underlying aim is private sector engagement in what are public projects, which means PPP

regulatory frameworks must acknowledge the associated review of all pertinent different laws in

the country to create a more harmonized enabling framework. !4’

The International Legal Framework Regulating PPPs

On the international level, there are mechanisms that may aim to influence national
legislations and even oblige states to comply with certain treaty provisions. The current
international rules regulating government procurement have found major support in the WTO
Agreement on Government Procurement (GPA). International appetite to regulate government
procurement may increase when large regional trade agreements, such as the Trans-Pacific
Partnership (TPP), explicitly start to address details of government procurement by withholding
principles such as non-discrimination, national treatment, and transparency, which has in fact

taken place.!*®

14 DELMON, supra note 60, at 157.

146 Id. at 157.

147 FARQUHARSON ET AL., supra note 127, at 31.

148 Trans-Pacific Partnership Agreement arts 2.1-2.32 [hereinafter TPP], https://ustr.gov/trade-agreements/free-
trade-agreements/trans-pacific-partnership/tpp-full-text.
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In terms of international agreements on government procurement, the GPA has been
demarcated as the bold multilateral level instrument. Authors Henrick Anderson, Fuguo Cao,
Christina D. Tvarno, and Ping Wang discuss the international analysis of PPPs and characterize
their congruence with GPA regulated procurement rules that don’t specifically address PPPs.!#
A lex specialis approach towards more precise rules may be useful because of the specificities of
PPPs.!3® WTO member states such as Brazil and India incorporate PPPs when executing
infrastructure projects.'>! The authors highlight the impact of globalization on today’s PPP
activity. The private entity may want to enter a partnership agreement with a foreign state
government in order to perform certain economic activity, while the host government may want
to attract foreign investments by engaging a foreign private investor in its economic development
strategies.'>? The substance of the GPA is useful but by no means elaborately addresses the
public-private contractual relationship in implementing infrastructure projects.

As for case law on economic development and infrastructure projects potentially
implemented through PPPs using international investment principles on government-foreign
private relationships, in the Salini test, the International Center for the Settlement of Investment
Disputes (ICSID) Tribunal concluded that an investment infers, “contributions, a certain duration
of performance of the contract and a participation in the risks of the transaction. The
Convention’s Preamble (of the ICSID Convention) may add the contribution to the economic

development of the host state of the investment as an additional condition.”'>* In this case, the

149 Henrick Anderson, PPP & WTO Procurement Law, in PUBLIC-PRIVATE PARTNERSHIPS: AN INTERNATIONAL
ANALYSIS — FROM A LEGAL AND ECONOMIC PERSPECTIVE 46, 55 (Christina Tvarno ed., 2010).

150 SEUNGWOO SON, LEGAL ANALYSIS ON PUBLIC-PRIVATE PARTNERSHIPS REGARDING MODEL PPP RULES 45
(2012); Anderson, supra note 149, at 46, 55.

151 Anderson, supra note 149, at 17.

152 1d. at 46.

153 Salini et al. v. Morocco, ICSID Case No. ARB/00/4, Decision on Jurisdiction, 9 52 (July 31, 2001), 42 L.L.M.
609 (2003).
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ICSID Tribunal considered infrastructure construction in Morocco, and the technical expertise,
referred to as “know-how,” which the Italian company offered to the host state Morocco, as
constitutive of the economic development element of the investment, i.e. pubic interest of the
state.!>*
On up-to-date government procurement rules, the TPP Agreement defines the “build-
operate-transfer contract and public works concession contract,” distinct PPP models, as
a contractual arrangement the primary purpose of which is to provide for the
construction or rehabilitation of physical infrastructure, plants, buildings, facilities
or other government-owned works and under which, as consideration for a
supplier’s execution of a contractual arrangement, a procuring entity grants to the
supplier, for a specified period of time, temporary ownership or a right to control

and operate, and demand payment for the use of those works for the duration of the
contract.!3

And government procurement conducted as a build-operate-transfer contract and public
works concession contract falls precisely under the scope of the Government Procurement
Chapter 15 of the TPP.!*¢ This is a significant leap forward in comparison with the 2011 WTO
GPA that makes no explicit mention to such types of contracts.!>” The TPP even further permits
preferential treatment to SMEs of states in government procurement, when certain criteria are
met.!>®

International best practices drive PPP frameworks with regards to the domestic PPP

regulatory frameworks. The United Nations Commission on International Trade Law

154 1d. 9 57.

155 TPP, supra note 148, art. 15.1.

156 Id. art. 15.2.1(b).

157 See generally Agreement on Government Procurement, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 4, 1915 U.N.T.S. 103 [hereinafter WTO GPA] (making no clear reference to
BOT type government procurement yet defining construction service as “a service that has as its objective the
realization by whatever means of civil or building works, based on Division 51 of the United Nations Provisional
Central Product Classification (CPC)” in Article 1(c) of the GPA).

158 TPP, supra note 148, art. 15.21.
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(UNCITRAL) established the Legislative Guide on Privately Financed Projects (PFIP) (2001),'>°
and even UNCITRAL’s Model Law on Public Procurement (UNCITRAL Procurement Model)
as amended,'®® which bundled best practices on PPP structured projects.!®' A continuum of best
practices may softly be put in play when economies of the world are assessed against
benchmarks, universal ones to be precise. The World Bank Procuring Infrastructure Public-
Private Partnerships project undertakes this task of assessing the different PPP regulatory
frameworks on PPP projects, not only in connection with their procurement, but also the
implementation of these projects.'®? By doing so, a report is ultimately issued in which the
different economies are scored based on their performance on “certain standards,” precisely
following its other World Bank Group compatriots, such as the Doing Business report.'®3

One of the most interesting aspects of such benchmarks in connection with domestic

institutional capacity is assessing whether procuring authorities or other ad hoc government

159 UNCITRAL PFIP, supra note 63.

160 J.N. COMM’N INT’L TRADE LAW (UNCITRAL), MODEL LAW ON PUBLIC PROCUREMENT (2011), U.N. Sales No.
E.14.V.1. This Model Law replaced the previous UNCITRAL Model Law on Procurement of Goods, Construction
and Services.

161 The UNCITRAL PFIP explicitly identifies the unique nature of privately financed projects in comparison to
traditional government procurement and provides, under Chapter III on the Selection of Concessionaires, “A number
of adaptations have been introduced to take into account the particular needs of privately financed infrastructure
projects, such as a clearly defined pre-selection phase. Where appropriate, this chapter refers the reader to provisions
of the UNCITRAL Model Procurement Law, which may, mutatis mutandis, supplement the selection procedure
described herein.”

162 WORLD BANK, PROCURING INFRASTRUCTURE PPPs (2018) [hereinafter PROCURING INFRASTRUCTURE PPPS],
https://ppp.worldbank.org/public-private-
partnership/sites/ppp.worldbank.org/files/documents/Procuring%?20Infrastructure%20Public-
Private%20Partnerships%20 2018 EN2 0.pdf. This is to declare that by no means do the views expressed here
represent those of any of the World Bank Benchmarking Public-Private Partnership Procurement project team
members.

163 Some scholars interpret the role of the Doing Business Report in this regard as ultimately pushing governments
to establish domestic formal rules to help advance a predictable environment for SMEs rather than informal rules,
thus perceived to have been stimulated by the approaches of economist Hernando de Soto on the informal market
and formalizing property rights through registration and including entrepreneurs who don’t account for the country’s
GDP because of lack of registration in its formal economy. Kevin Davis et al., Indicators as a Technology for
Global Governance, 36 L. & SOC’Y REV. 71, 89-92 (2012). See generally HERNANDO DE SOTO, THE MYSTERY OF
CAPITAL: WHY CAPITALISM TRIUMPHS IN THE WEST AND FAILS EVERYWHERE ELSE (2003) (explaining the critical
role of formalizing property rights through registration systems, which also applies to other economic activity and
ultimately misleads GDP figures because of the informal market).
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entities obtain permits, licenses, or make available land or right of way for the private partner
amongst other metrics.'* What seems to be induced from such standards is that domestic legal
systems are expected to establish institutions with such capacities when public authorities enter
into contractual agreements with their private partners.

It is clear that while no international treaties have particularly addressed PPPs, there are
other instruments in place including the GPA, which embodies provisions that may
accommodate PPP contracts. This instrument nonetheless lacks the certainty in its rules that may
be needed to conduct PPPs in specific. And while international regulatory guidance may be
sought, contextual local rules governing PPPs are the paramount regulating tool to fit the specific

infrastructure needs and state particular policy goals as the case will be in the GCC.

Financing

A major element and incentive for resorting to PPPs is its financing scheme. In this
financing method, the private sector generally approaches the infrastructure project and finances
it throughout its duration, hence it relieves to some extent the public budget from its direct fiscal

budgetary commitments amongst other benefits.

164 Section 28 of UNCITRAL’s PFIP for instance, provides: “Thus, it is advisable to conduct an early assessment of
licences and permits needed for a particular project in order to avoid delay in the implementation phase. A possible
measure to enhance the coordination in the issuance of licences and permits might be to entrust one organ with the
authority to receive the applications for licences and permits, to transmit them to the appropriate agencies and to
monitor the issuance of all licences and permits listed in the request for proposals and other licences that might be
introduced by subsequent regulations.” Section 29 follows with: “However, it should be noted that the distribution
of administrative authority among various levels of government (for example, local, regional and central) often
reflects fundamental principles of a country’s political organization. There- fore, there are instances where the
central Government would not be in a position to assume responsibility for the issuance of all licences and permits
or to entrust one single body with such a coordinating function. In those cases, it is important to introduce measures
to counter the possibility of delay that might result from such distribution of administrative authority, such as, for
instance, agreements between the contracting authority and the other public authorities concerned to facilitate the
procedures for a given project or other measures intended to ensure an adequate level of coordination among the
various public authorities involved and to make the process of obtaining licences more transparent and efficient.”
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The intention of this segment of the study is not to elaborate on project finance principles,
which are one of the most common and efficient ways to finance PPP projects,'®® rather it is to
demonstrate how financing infrastructure projects within the context of PPPs is a unique feature
to reimburse the private partner. This scheme though must nevertheless be well understood in
terms of government commitments when choosing this arrangement.

There are generally two main methods in which governments commit to PPP projects and
the private partner is reimbursed, user fees and availability payments. The first method would be
referred to as user-pays PPPs and the latter could basically be labeled government-pays PPPs.
The means of payment can also be a blend of the two and even allow for further complex
payment arrangements.'®® The two mechanisms both have their historical roots in different
jurisdictions and financial and economic justifications.

In user-pays PPPs, user fees would refer to the ability of the private partner to collect
certain payments from the end users of the infrastructure that has been built, maintained, or
renovated. The government would therefore grant the private partner the ability to charge the
users for these fees. A prime example of these payments would be tolls that are collected for the
use of highways. Additionally, the government could supplement these user payments by
subsidizing certain payments on a performance-base or output-base.'®” Subsidies could help
make services more affordable to the public in using toll roads for instance. This scheme is also

known as concessions in some legal cultures such as in France.!6®

165 Project finance is also known as “limited recourse” or “non-recourse” financing, where a special purpose vehicle
receives lending in order to oversee the construction and operation of a PPP project. DELMON, supra note 60 at 17.
166 pPP REFERENCE GUIDE, supra note 103, at 151-53.

167 Funke, Irwin & Rial, supra note 109, at 72; PPP REFERENCE GUIDE, supra note 103, at 151-52.

168 Eshien Chong et al., Public-Private Partnerships and Prices: Evidence from Water Distribution in France, 29
REV. INDUS. ORG. 149, 151, 155-56 (2006); Pierre Sadran, Public-Private Partnerships in France: A Polymorphous
and Unacknowledged Category of Public Policy, 70 INT’L REV. ADMIN. SCI. 233, 241 (2004).
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As for government-pays PPPs, government payments, more often adopting availability
payment mechanisms that are contractually defined, where the private partner receives payments
from the government in exchange for implementing their part of the contractual components of
the project. The availability element thus refers to the eventual availability of and completion of
the assets or components thereof, i.e. the final construction of a hospital building for example.
The general principle that identifies the uniqueness of many PPP models is that government
payments are commensurate with the completion of construction and the operation of the
infrastructure. The rule is: no asset no payment. So generally, while in traditionally procured
infrastructure projects there are large upfront costs for the government to construct the asset, in
PPPs, the payments are rather distributed throughout the life of the contract, i.e. thirty years. This
would mean smaller payments are paid throughout, of an equal or greater total amount only
commencing after construction completion, whereas the private partner pays the upfront
construction costs (See Figure 2). The government may also pay the private partner what could
have been tolls the partner was to collect, in order to make the service in certain highways free
for the public users or more feasible.'® This is more of a government role in comparison with
subsidizing user fees charged in toll roads in the previous example. This latter scheme is perhaps
when Gulf governments wish to maintain welfare distribution strategies amongst their

populations.

169 pPPP REFERENCE GUIDE, supra note 103, at 152-53.
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Figure 2: TPIv. PPP Payments
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This feature of PPPs that is associated with financing projects helps in understanding the
traditional method of delivering infrastructure projects that governments may resort to, as have
GCC governments regularly done. In the traditional manner, the government rather raises funds
to implement projects by resorting to borrowing or tax-payer money.!”® The second element is
perhaps rather unique in the Gulf context, where governments of these States instead rely on oil
rents to fund projects, to a lesser degree in Dubai though unless federal funds are utilized. The
UK PFI model that was previously displayed was one of the early and pioneer models of
government-pays PPPs.

Notwithstanding the chosen payment scheme for the project, a special purpose vehicle

(SPV), a corporate entity, would be established to generate finances for the PPP project, in
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addition to administering the project and paying any loans.!”! The project debt as a result would
be placed on the balance sheet of the SPV and questionably the off-balance sheet of the

government.'”?

Are PPPs Free Government Solutions Then?

If the private sector is called upon to lead and implement future infrastructure projects in
the Gulf in light of fiscal restraints, one would wonder whether PPPs are a piecemeal solution to
implement free infrastructure projects that serve the public. In other words, could it be more than
a dream that the private sector is prepared to provide the countries’ infrastructure at no cost.

Unfortunately, the idea that PPPs will not cost state budgets a thing is far from being true.
In fact, because of the nature of risk endured by the private sector for a longer period of time, the
projects that are implemented as PPPs can be costlier to governments. Politically speaking, PPPs
can be the best campaign slogan when the general public, and even other state agencies for this
sake, have minimal knowledge as to what PPPs entail.

By offsetting the costs of PPP projects to ensuing fiscal years, governments may appear
to be cutting capital expenditures only to later realize that subsequent governments are haunted
by a supersized budget with debt that needs to be paid instantly. This is because payments in
PPPs are rather allocated throughout the project period, about 30 years or more, when the project

components are completed, not based on periodic invoices submitted by contractors for the

17! Frederic Marty, The Evolution of Financing Conditions for PPP Contracts: Still a Private Financing Model?, in
THE ECONOMICS OF PUBLIC-PRIVATE PARTNERSHIPS: THEORETICAL AND EMPIRICAL DEVELOPMENTS 8§0-81
(Stephanie Saussier & Julie de Brux eds., 2018).

172 DELMON, supra note 60, at 16. The off-balance sheet would allow the “project debt [to be] held in a sufficiently
minority subsidiary [and] is not consolidated onto the balance sheet of the respective shareholders [or government
agency].” Id. at 16.
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completion of each segment of a project.!”® The latter case refers to the traditional public
investment method following contracts like engineering, procurement, and construction (EPC),
also known as turnkey contracts.!”* This fiscal scheme is perhaps doomed to failure and is not
more than manipulating state budgets for populous support or to slip the budget under the eyes of
parliamentary oversight.!”> The IMF in one of its reports calls this budgetary scheme an
“illusion”.!76

Then why resort to PPPs? When properly assessed in comparison with traditional public
investment schemes, PPPs may achieve more value for money for the government. The success
entirely evolves around the thorough selection of worthy projects that necessitate long term
private sector expertise and efficiency. This is especially true when identifying the lack of
efficiency of GCC governments, which varies, in managing infrastructure projects themselves
instead of contracting this task to private entities. And so, when governments adhere to cheaper
costs by traditionally funding projects and maintaining such projects, they could eventually pay
double the amounts in the near future and end up at square one. Hence, the project would
become more expensive on the long run in comparison with the same private sector bundling the

different components of a PPP project that include building the infrastructure in addition to

operating and maintaining it, i.e. whole of life cycle.

173 Funke, Irwin & Rial, supra note 109, at 73.

174 This contract, especially when using the term “turnkey,” refers to the type of contract where the contractor would
construct the project, procure the necessary material and services, and engineer it, to eventually deliver a project
where the user only needs to turn a key to operate the project. CONDITIONS OF CONTRACT FOR CONSTRUCTION: FOR
BUILDING AND ENGINEERING WORKS DESIGNED BY THE EMPLOYER 2 (1st ed. 1999); JONATHAN HOSIE, TURNKEY
CONTRACTING UNDER THE FIDIC SILVER BOOK: WHAT DO OWNERS WANT? WHAT DO THEY GET? 2 (2007).

175 EDUARDO ENGEL, RONALD D. FISCHER & ALEXANDER GALETOVIC, THE ECONOMICS OF PUBLIC-PRIVATE
PARTNERSHIPS: A BASIC GUIDE 110-12 (2014).

176 Funke, Irwin & Rial, supra note 109, at 71.
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And when tailored adequately, PPPs may relieve government budgets from burdensome
timely payments in exchange for allowing the private partner to instead achieve the desired rate
of return for the investment it has made. This could be done by for instance charging the general
public beneficiaries user fees and ensuring that the quality of service that is offered is worthy of
public usage. Notwithstanding the previously mentioned advantages, the utility of PPPs must not
be exaggerated and rather carefully considered in each potential project. This is a clear message

to GCC governments.

Mobilizing Islamic Finance

One key point remains in the context of financing PPP projects in relation to the Gulf
Arab States. Islamic finance could be a major factor when it comes to financing these projects.!”’
This system of financing attempts to ensure that business transactions ultimately serve Muslim
communities’ religious beliefs.!”® The Islamic rules for financing, or that are sharia compliant,
would include the following fundamentals:

a) Riba is prohibited in transactions.!” Riba would refer to the taking of interest, or
premiums charged in the conventional banking term according to Qura anic versus,
and thus an alternative means of compensating the bank would be established.'*° The
criteria for which interest within the meaning of riba would not be acceptable

includes: 1) the interest is positive and fixed ex ante instead of the rate of return being

177 MOBILIZING ISLAMIC FINANCE FOR INFRASTRUCTURE PUBLIC-PRIVATE PARTNERSHIPS 13-20 (2017).

178 M. Kabir Hassan & Mervyn K. Lewis, Islamic Banking: An Introduction and Overview, in HANDBOOK OF
ISLAMIC FINANCING 1, 22 (M. Kabir Hassan & Mervyn K. Lewis eds., 2007).

179 Riba could be categorized under riba alquroodh and riba albuyuu. The first would refer to interests on loans, and
the latter to usury including trade. Latifa M. Algaoud & Mervyn K. Lewis, Islamic Critique of Conventional
Financing, in HANDBOOK OF ISLAMIC FINANCING, supra note 178, at 38, 43.

130 ZAMIR IQBAL & ABBAS MIRAKHOUR, AN INTRODUCTION TO ISLAMIC FINANCE: THEORY AND PRACTICE 57-60
(2d ed. 2011).
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determined based on a profit-sharing scheme making it uncertain in the forefront; 2) it
is associated with the duration and amount of the loan; 3) payment of the fixed
amount interest is compulsory regardless of circumstances pertaining to the principal
amount.'! In application though, this concept of riba could prove more difficult
depending on differing conditions at stake.

b) The business transactions have to be based on halal investments, which mean they are
legitimate and legal. This would create a sort of ethical investment where transactions
in alcoholic beverages or pork meat would be considered haram, a violation to
Islamic beliefs, or simply not considered halal, permitted.'®?

¢) Maysir (gambling) is forbidden and the source of business transactions should be free
from it, of which some believe this notion expands to any unjust enrichment out of
sheer chance.'®3

d) Gharar: is equally prohibited in trade. Gharar would refer to transactions that involve
speculations, where there is extreme uncertainty and risk as to the pillars of the
contract such as selling a product to the buyer that the seller cannot hand over.'®* This
may evidently prove challenging and the term may need to evolve to keep up with
digitalized transactions in this current day. It is a fertile ground to apply fundamental

principles to present day transactions like bitcoin.

181 Id. at 59; Beng Soon Chong & Ming-Hua Liu, Islamic Banking: Interest-Free or Interest-Based?, PAC. BASIN
FIN. J. 125, 128 (2009).

182 Algaoud & Lewis, supra note 179, at 38-39; Chong & Liu, supra note 181, at 128.

183 Mervyn K. Lewis, Islam and Accounting, 25 AcCT. F. 103, 119 (2001).

134 Algaoud & Lewis, supra note 179, at 38-39.
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e) Zakat must be paid, because property has a social function in Islam and is used for the
benefit of all society. Thus, Islamic banks collect what is equivalent to 2.5% of the
assets assessed and that were held for a whole year, as a sort of tax.!%

f) To ensure compliance with Islamic rules, a board would supervise the business
transactions. This board is under great responsibility in adapting sharia principles to
concurrent business transactions that are of a global nature. '8¢

In other terms, the Islamic finance aspect about financing PPPs would fundamentally
entail the sharing of profits and losses. The provider of capital would have the authority to
reimburse, but this compensation would be commensurate with the intricate risk and effort
within the return on which the capital-receiving project generates, instead of a predetermined
loan and its interests irrespective of the outcome of the borrower’s endeavor.'%’

In summary, Islamic finance is, on the books, the Islamic way of doing business as
opposed to the more westernized model. Then, the inquiry is how is this means of financing
appealing to a globalized world in order to finance the GCC and broader Arab region
infrastructure projects. Reality is, Islamic finance has in fact attracted western businesses. For
example, Saudi Arabia has recently issued a gigantic US $9 Billion Islamic bond, sharia
compliant sak, on the Irish stock exchange and attracted a good US $33 Billion in orders of
interested investors. '3

In the Gulf, not all banks are confined to sharia compliant transactions, however, there

are perhaps as many Islamic banks, seemingly applying sharia principles on banking

185 Id. at 38—40.

136 JQBAL & MIRAKHOUR, supra note 180, at 384-86; Chong & Liu, supra note 181, at 131.
187 Algaoud & Lewis, supra note 179, at 46.

138 John McKenna, What is Islamic Finance?, WORLD ECON. F. (May 16, 2017),
https://www.weforum.org/agenda/2017/05/what-is-islamic-finance.
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transactions, as there are western style conventional commercial banks. In small country Kuwait,
for instance, five out of the eleven local commercial banks functioning in the country are actually
Islamic banks.'® Similarly, the Saudi Islamic finance market is pretty established in the country
and represents two-thirds of bank financing.'*® While four of the twelve local commercial banks
in the Kingdom are fully sharia compliant, the rest of the banks are a sort of hybrid offering both
sharia compliant and conventional banking services.!”! And in the UAE, it appears that the
appeal of Islamic banks is only growing in comparison with conventional banks.'*?> Currently,
about half of all local commercial banks are sharia compliant.'*?

All these Islamic banks are potential financiers of the ongoing and future infrastructure
pipeline of projects in the Gulf. And so, the contextual Islamic finance element in prospective
PPP projects must be well understood by private partners when generating or crowdfunding
resources to finance infrastructure projects. This is a glimpse into the world of Islamic finance
and its importance to the Gulf, as there are lots of details that go beyond the need this study

would engage in.!**

139 These Islamic banks are: Al Ahli United Bank, Boubyan Bank, Kuwait International Bank, Kuwait Finance
House, Warba Bank, in addition to Al Rajhi Bank, which is a Saudi Islamic bank with a subsidiary operating in
Kuwait. Kuwaiti Banks, CENTRAL BANK OF KUWAIT, http://www.cbk.gov.kw/en/supervision/financial-units/kuwaiti-
banks.jsp (last visited Jan. 23, 2019); List of Islamic Banks in Kuwait, GLOBAL BANKING AND FIN.,
https://www.globalbankingandfinance.com/list-of-islamic-banks-in-kuwait/ (last visited Jan. 23, 2019).

190 Fitch: Islamic Banking is Dominant in Saudi Arabia, REUTERS (Feb. 2, 2016, 4:17 AM),
https://www.reuters.com/article/idUSFit947384.

Y1 Id.; see also Saudi Banks, SAUDI ARABIAN MONETARY AUTHORITY, https://sama.gov.sa (last visited Jan. 23,
2019).

192 Sam Bridge, Islamic Banking Grows in Popularity in the UAE- Survey, ARABIAN BUS. (Nov. 17, 2018, 11:47
AM), https://www.arabianbusiness.com/banking-finance/407471-islamic-banking-grows-in-popularity-in-the-uae-
survey; Waheed Abbas, Why UAE Residents are Opting for Personal Finance from Islamic Banks, KHALEEJ TIMES
NEWS (Oct. 30, 2018), https://www.khaleejtimes.com/Why-UAE-residents-are-opting-for-loans-from-Islamic-
banks.

193 List of National Banks & Distribution of their Branches in the UAE, CENTRAL BANK OF THE UAE (Oct. 31,
2014), https://www.centralbank.ae/sites/default/files/2018-11/List-of-Local-Banks-Branches-En_30102014.pdf; List
of Islamic Banks in the UAE, GLOBAL BANKING & FIN., https://www.globalbankingandfinance.com/list-of-islamic-
banks-in-the-uae/ (last visited Jan. 23, 2019).

194 Islamic finance could be adapted to project finance methods necessary for PPP infrastructure projects. These
would include a multiplicity of instruments known to Islamic finance. Issuing bonds, sukuk, in different manners and
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Risk Allocation

The third feature that makes PPPs distinct is the allocation of risks between the PPP
partners, the public entity and private partner. In PPP models of implementing public
infrastructure projects, the private sector must bear a significant amount of risk.!*® Risk
allocation hence remains a critical negotiation platform where each party to the PPP agreement
aims to guarantee a degree of shared responsibility to best implement the project.!”® Accordingly,
while traditional public provision of infrastructure and services generally burdens the
government with its risk, PPPs enable sharing risks between the parties.

Amongst the key stakeholders in any given PPP project are its lenders. The lenders are
basically the financial institutions providing the necessary financing to the private partner. And
while lenders to the project can attempt to calculate how much risk they would be exposed to and
evaluate the risk premium or fee for the loan accordingly, the actual private designer,
constructer, or operator would have a broader array of unpredictable risks to apprehend.'®’

Risk is very contextual.'”® What a private sector anticipates in fragile or conflict affected
zones is certainly different than other countries. As a result, risk assessments are an essential

component of a well-constructed PPP agreement. These assessments are amongst the project

the means of the disposition of assets that include methods like: ijarah (leasing), or offering usufruct rights on
assets; murabaha, in which it entails a manner in which interest is prevented by the purchase and resale of an asset
by the customer without having to obtain a conventional loan; istisnaa, the pre-agreed purchase of an asset to be
provided later; musharaka, i.e., partnership in the share of risks and benefits between partners; mudharaba, where
investments by one party offering technical expertise is providing to another capital providing party; and takaful,
which is the Islamic version of insurance but with a social element to it where it entails reciprocal insurance between
different parties against risks. MOBILIZING ISLAMIC FINANCE, supra note 177, at 29-38; Lewis, supra note 183, at
111-12, 119, 122; IQBAL & MIRAKHOUR, supra note 180, at 75-94.

195 PUBLIC-PRIVATE PARTNERSHIPS: IN PURSUIT OF RISK SHARING AND VALUE FOR MONEY 47 (2008) [hereinafter
PPPS & VALUE FOR MONEY].

196 ENGEL, FISCHER & GALETOVIC, supra note 175, at 77; DELMON, supra note 60, at 105.

197 DELMON, supra note 60, at 106.

198 TIMOTHY C. IRWIN, GOVERNMENT GUARANTEES: ALLOCATING AND VALUING RISKS IN PRIVATELY FINANCED
INFRASTRUCTURE PROJECTS 51 (2007).
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finance schemes and could include the private partner’s evaluation of different factors that may
impede the project’s smooth success. Consequently, significant knowledge and familiarity of the
host state environment is key in assessing risks.!*” Risk matrixes are a tool that could be used to
chart the different anticipated risks and assess and allocate them accordingly.?*

Broadly, sources of risk may be categorized into multiple groups, yet it is unrealistic to
fully confine risks to such categories. E. R. Yescombe divides risks facing PPPs and the matrix
into the following classifications:

a) General political or economic risks

b)Site-related risks

c¢) Construction risks

d) Completion risks

e) Operation-phase risks?’!

Others like Jeffrey Delmon categorize these risks under risks related to:
a) The development stage
b) The completion stage
c) The operation stage
d) Cost increase

e) Performance

f) The Market

199 DELMON, supra note 60, at 107-08; Rui Sousa Monteiro, Risk Management, in INTERNATIONAL HANDBOOK ON
PUBLIC-PRIVATE PARTNERSHIPS, supra note 72, at 262.

200 DELMON, supra note 60, at 111.

201 YESCOMBE, supra note 78, at 242. Yescombe refers to the distribution of risks between the parties to PPPs as
“risk transfer” rather than sharing or allocation. Where he asserts the private partner is burdened with risks of
implementing the PPP project components, but it is transferred to the public entity in order for this latter entity to
ensure that the private partner is properly incentivized to execute its obligations and successfully complete the PPP
project components. /d. at 243,
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g) Political

h) Environmental

i) Credit?*

These classifications do appear to follow a sequential or thematic approach to grouping
risks. Eduardo Engel, Ronald D. Fischer, and Alexander Galetovic integrate a similar taxonomy
of risks.?** However, in addition, they stress the existence of two general classifications of risks
in this context, endogenous and exogenous, in terms of whether risk can be controlled.?%*
Endogenous risks are those that may be anticipated and controlled whereas exogenous risks are
out of the control of the contractual parties.?*> Amongst the sub-categories of risks that fall under
the previous groupings and that are of economic nature are, cost increases of construction and
operation than what were in the financial model, currency exchange rate changes, interest rate
and refinancing risks, inflation, and increased taxes.?% Stringently classifying risks is not a task
that is in and of itself particularly required. Some risks may reluctantly be confined to one
category like a decrease in demand on the use of a road that can be due to an emergence of
another more efficient road or even a state policy imposing higher taxes on private partners
which lead to the imposition of higher user fees on public users of the road. Such risk thus would
range from market or revenue risk to political risk. It is rather the eventual outcome of
elaborately capturing all different potential risks to a project that is important to a properly

procured PPP.

202 DELMON, supra note 60, at 109-39.

203 ENGEL, FISCHER & GALETOVIC, supra note 175, at 76.

204 PPPS & VALUE FOR MONEY, supra note 195, at 52.

205 1. at 52.

206 DELMON, supra note 60, at 117-20; YESCOMBE, supra note 78, at 257-59.
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Risks related to permits and licensing or requisite project approvals are critical and
significantly a reflection of institutional government capacities, the major theme of this study in
the GCC.2"” Delays for obtaining such authorizations to undertake certain tasks related to the
implementation of the PPP contract are to be acknowledged and may affect the smooth
completion of the PPP agreement.?%® This would also refer to land acquisition or right of way
that are necessary for the PPP project.?”” The time and amount of effort necessary to acquire all
these necessary approvals would add to the transaction costs of entering infrastructure markets in
given countries. These may come at an additional overall project cost.

Likewise, environmental risks could impede the PPP project, which is why certain
environmental impact or damage assessments of the project are to be conducted upfront. These
assessments could comprise meeting with surrounding local communities and resorting to
experts in the field.?!° This would ultimately leverage both the local legitimacy of the project and
its sustainability, both of which are critical for the private sector to function in the country on the
long run.

Moreover, one of the most important risks that PPP projects may endure are political
risks. When it comes to contextualizing the circumstances of PPPs to host states, this risk
certainly stands out in certain states more than others. Laws are issued to regulate certain
behaviors, yet they certainly do not guarantee eternal existence in a single form. And when PPPs

are implemented within an extended period of time, a change of law is certainly a possible

207 Monteiro, supra note 199, at 281.

28 77

209 YESCOMBE, supra note 78, at 251.

210 1d_at 250-51. See also DELMON, supra note 60, at 135-37.
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scenario. This change may affect the outcomes of the given PPP project at stake and commercial
feasibility of the project to the private partner.?!!

A major exogenous risk facing any PPP project is force majeure. In this circumstance,
conditions arise that are beyond the reach and control of any of the parties to the agreement, like
natural disasters.?!? These are general risks that any type of contract may confront, hence they
are not specific to PPPs. Similarly, civil disturbances in the host state may occur during the
period of the PPP contract and affect its implementation.?!® Identification of project risks may be
guided by tools like the International Organization for Standardization (ISO) 31000 Risk
Management Standard.?!'*

PPPs as contractual agreements allow for a proper allocation of risks between both
governments and their private sector counterparts in the implementation of projects. In
traditional schemes of implementing infrastructure projects, this risk would rather largely be held
by governments, or rather accurately by taxpayers, as the government would regularly manage
and maintain the built infrastructure and ultimately the users would hopefully benefit from the
completed project.?!3

The principle rule for risk distribution in PPPs is allocating the specific category of risk
to the party that can best bear and manage it.>'® And this is where bundling different components

of the infrastructure project, as is done in PPPs, may be useful. This would incentivize the

211 YESCOMBE, supra note 78, at 275-76. See also DELMON, supra note 60, at 131.

212 YESCOMBE, supra note 78, at 272.

213 17

214 See generally INT’L ORG. FOR STANDARDIZATION (ISO), RISK MANAGEMENT GUIDELINES 31000 (2018),
https://www.iso.org/obp/ui/#iso:std:is0:31000:ed-2:v1:en (identifying and assessing the most important risk events
that may face an organization and schemes to manage such risks).

215 ENGEL, FISCHER & GALETOVIC, supra note 175, at 77.

216 [RWIN, supra note 198, at 56-61; ENGEL, FISCHER & GALETOVIC, supra note 175, at 77; David Baxter, 2018
Dubai MENA PPP Forum: Key Takeaways, WORLD BANK BLOG (Oct. 11, 2018),
https://blogs.worldbank.org/ppps/2018-dubai-mena-ppp-forum-key-takeaways; DELMON, supra note 60, at 105-09.
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private party to ensure that the infrastructure quality that was built and designed is easier to
maintain and would be less costly.?!” The private party in overseeing bundled tasks would in
their role pass certain risks like construction risks to the sub-contractors it engages with. The
private partner in this case will be responsible to the government for the risk of the contractors
completing the works in the agreed upon time. In this regard, the private partner may be more
efficient at meeting timelines as they have more at stake. Yet, governments must understand that
depending on the certain tasks retained by the private partner, this retention may come at a cost
in terms of the price of a project on the state budget. Figure 3 provides an illustration of the

parties involved in a PPP contractual agreement and how risks may be allocated amongst them.

Figure 3: Contractual Relations Emerging from a PPP
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e
financial
investor

defined risk
transfer

output, : '
specmcatloni insurance E leridare
| only residual :
: , risk transfer : typically
I I
: . ) 70-90%
publicauthorlty | 1 ppp project financial | >
| contract compan i ' ;
central, regional, or | | P providers : typically
local government : T : 10-30%
I I
: : shareholders
: construction operating :
: contractor contractor :
i |
| |
I I
| |
I I
| |
I I

Source: EDWARD FARQUHARSON ET AL., HOW TO ENGAGE THE PRIVATE SECTOR IN PUBLIC-PRIVATE PARTNERSHIPS
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(pra note 175, at 77.

60

www.manharaa.com




In practice as well, other factors like bargaining power may prevail in terms of who bears
specific risks while designing contracts.?!® The implication of such risk distribution is high and
costly, which is why this task must be carefully considered in each procured project. GCC
Governments must understand that when private parties may be large enough to have expert
teams capable of negotiating the best outcomes with regards to risk distribution for their
corporations, similar resources must be vested in relevant state public entities. Proper risk

allocation in PPP contracts would help alleviate the likelihood of ensuing costly disputes.

Duration

Needless to say, the precise duration of a PPP agreement would depend on the particular
substance of the project and necessary amount of time needed for the implementation and tasks
required, i.e. design, build, operate, and maintain. This would also in part be dependent on a
financial model that is designed to capture the necessary time to complete the project.?!’

Nonetheless, even with contextually driven decisions for the duration of the contract, the
natural course of PPPs, which differentiates them from traditional public provision of
infrastructure, is that it generally bundles multiple tasks in one long-term contract.??® Moreover,
this is supplemented by the need in the context of project finance for raising long-term debt
financing for large infrastructure projects.??! The reasoning behind this is to grant the private

party enough time to repay the debt and receive a reasonable margin of profit, and for lenders to

218 DELMON, supra note 60, at 105-09.

219 Id. at 97. See also YESCOMBE, supra note 78, at 14344,

220 Eduardo Engel et al., The Basic Public Finance of Public-Private Partnerships, 11 J. EUR. ECON. ASS’N 83, 84
(2013).

22! YESCOMBE, supra note 78, at 113.
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achieve the desired interest.??? These contracts would last several decades, in many instances
twenty, thirty, or more years.??*> There are many states that even identify a minimum threshold of
duration in which the contract must meet in order to qualify as a PPP contract.??*

The level of government engagement in a contract this extensive is consequently much
more demanding than a traditional scheme of public works contract, i.e. an EPC contract, that
may last only a couple of years in order to implement a very precise task. Government entities
must be vigilant as to institutionally retaining the necessary long breadth required to work with
the private partner over the course of three or more decades. Government capacities and
responsibilities in the GCC do not stop during the PPP contract duration. It is a key reiteration
that the ultimate owners of the public asset in which the private partner has built and managed
are state governments. The government must then eventually prepare qualified institutions
competent with retaining the necessary skills to manage the assets and services after the term of
the contract.

Furthermore, there are certain reasons for the termination of the PPP contract. These
could be natural terminations such as the end of the pre-negotiated duration of the contract or

other circumstances like the aforementioned force majeure, or the default of a party to the

contract in upholding their contractual obligations within the PPP agreement as well.

Can PPPs Address the Issue of Infrastructure Project Delays and Cost Overruns in the Gulf?

222 UNCITRAL PFIP, supra note 63, at 151-52.

223 DARRIN GRIMSEY & MERVYN K. LEWIS, PUBLIC PRIVATE PARTNERSHIPS: THE WORLDWIDE REVOLUTION IN
INFRASTRUCTURE PROVISION AND PROJECT FINANCE 1, 6 (2004); YESCOMBE, supra note 78, at 113.

224 UNCITRAL PFIP, supra note 63, at 152.
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The importance of increasing private sector engagement in infrastructure delivery makes
sense when there is an underlying problem in the existing status quo. Studies have concluded that
infrastructure projects in the Gulf notwithstanding their boom, have also regularly been
witnessing project time delays and budgets have been exceeded than the amounts initially agreed
upon.’? These observations have also included consistent delays in payments to contractors in
publicly financed infrastructure projects.??® This is probably not an exclusive aspect of Gulf
infrastructure projects,??’ but in the context of this study, they are a problem that needs to be
addressed. The previous statement about the whole GCC is rather broad, albeit, there have been
different shared characteristics identified leading to delays and cost overruns. Many of the
studies were premised on construction projects.

In one study conducted about the Dubai construction market, different categories of
delays were identified. These categories were attributed to the project client (government entity),

the consultant, and the contractor.??® And the causes for delays varied from unrealistic project

225 See, e.g., Rugaya Al-Sabah, Carol C. Menassa & Awad Hanna, Evaluating Impact of Construction Risks in the
Arabian Gulf Region from Perspective of Multinational Architecture, Engineering and Construction Firms, 32
CONSTRUCTION MGMT. & ECON. 382, 395—400 (2014); Reshma Mary Johnson & Robin Itty Ipe Babu, Time and
Cost Overruns in the UAE Construction Sector: A Critical Analysis, INT’L J. CONSTRUCTION MGMT. 1, 1-2 (2018);
DELOITTE GCC POWERS OF CONSTRUCTION 2017: IF IT’S FUNDABLE IT’S FEASIBLE 12, 50, 63, 66 (2017); Ilbalady:
Moawiqat Tuaatil 11 MashrooaanTanmawiyan [Municipality Council: Constraints Delaying 11 Development
Projects], ALQABAS NEWS. (July 14, 2018), https://bit.ly/2PthZ57; Alashghal Almutaham Ala’awal fee Taateel
Atanmiya..Wa Fasadha La Tahmiloho Albaareen [The Public Works is the First Accused for the Development
Delay.. And its Corruption cannot even be Carried by Camels], ALSHAHED NEWS. (May 24, 2017),
https://bit.ly/2YhPmbK; Ehab Soliman, Recommendations to Mitigate Delay Causes in Kuwait Construction
Projects, 5 AM. J. CIVIL ENGINEERING & ARCHITECTURE 253, 254-61 (2017); Mhamed Biygautane, Infrastructure
Public-Private Partnerships in Kuwait, Saudi Arabia, and Qatar: Meanings, Rationales, Projects, and the Path
Forward, 22 PUB. WORKS MGMT. & PoL’Y 85, 105 (2017); Jaber Hospital Project Records Highest Fine for Delay-
KD 71M Debt Detected after Inventory, ARAB TIMES (Aug. 28, 2017),
https://www.arabtimesonline.com/news/jaber-hospital-project-records-highest-fine-delay-kd-71m-debt-detected-
inventory/.

226 Young, supra note 7.

227 Biygautane, supra note 225, at 90-92.

228 7. Ren, M. Atout & J. Jones, Root Causes of Construction Delays in Dubai, in PROCS 24TH ANNUAL ARCOM
CONFERENCE 749, 753-56 (A. Dainty ed., 2008).
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timelines, culturally challenging communication factors, the choice of subcontractors and
suppliers, obtaining necessary approvals and permits, and irregular payments to contractors.?*’
A similar study detected comparable reasons pertaining to government construction
project delays in Kuwait. The general categorical impediments included: Challenges associated
with government procedures, problems linked with the local construction industry, site and
project management obstacles, financial difficulties, and planning and monitoring of projects and
skills deficiencies.?* Many of these highlighted difficulties relate to the quality of government
institutional management of infrastructure projects. In fact, the Audit Report of the State Audit
Bureau of Kuwait highlighted that the eventual cost of building a new campus for a public
university in Kuwait by Kuwait University, following the traditional public procurement path,
grew six folds than that of the initial projections.?*! And while some of the reasons were
attributed to the contractor, most of the problem according to the Report concerned insufficient
planning, coordination, and preparation on the part of the government entity.>*? Similarly, this
Bureau in another report identified the continued delay in the Shegaya Solar Power project, a
public procurement project, that diversifies the country’s reliance from non-renewable to

renewable energy to generate electricity.>*® This project has witnessed delays in its first phase

229 The study concluded that most of the construction projects assessed have followed the traditional procurement
model. /d. at 749-50, 753-56.

230 Government procedural challenges for instance include delays and difficulties in providing the necessary permits
and approvals to start project implementation and subsequent changes to existing contracts, in addition to slow
decision-making. Soliman, supra note 225, at 256-58.

231 STATE AUDIT BUREAU OF KUWAIT, ANNUAL REPORT OF PERFORMANCE MONITORING 5051 (2017). Although
Kuwait University disputed the cost overrun estimates and claimed the cost grew 5% than what was initially
allocated from the budget. Aljamiaa: Alawamir Atagheeriva Fee Madinat Sabah Alsalem Aljamiaaiya Lam
Tatajawaz 5% Min Almezaniya Alaama Lilmashrooaa [Kuwait University: Change Orders of Sabah Alsalem
University City did not Exceed 5% of the Public Budget for the Project], ALANBA NEWS (Aug. 13, 2018),
https://bit.ly/2DNKkWEC.

232 PERFORMANCE MONITORING 2017, supra note 231, at 50-51.

233 STATE AUDIT BUREAU OF KUWAIT, RENEWABLE ENERGY IN KUWAIT: ASSESSMENT OF POLICIES AND CURRENT
AND FUTURE PROJECTS 39 (2018).
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that pushed any prospects for tendering its latter stages as PPPs far away due to what the project
referred to as lengthy red-tape procedures and inefficient inter-agency communication.?**

One study conducted by Adel Al-Kharashi and Martin Skitmore about the Saudi Arabian
construction market for public infrastructure projects identified that the key factors that are
attributed to the Kingdom’s delays in implementing public infrastructure projects included: lack
of capable human resources on the part of the government from the outset of the projects to their
completion or replacement of key personnel, inadequate communication on the part of the
government entity to relevant parties engaged in executing such projects, and a sluggish
decision-making process on the part of the government in relation to implementing the
concerned public project.?*®

Similarly, in another study by Ibrahim Mahamid on delays in public construction
projects, EPC contracts, in the northern provinces of Saudi Arabia, but this time from the
perspective of government entities, the same reasons for project delays to such projects topped
the list.*® These reasons included lack of clear communication and coordination to implement
projects, awarding bids to the lowest price with no due regard to quality, i.e. poor government
selection, poor site management, which in traditional procurement models may heavily rely on

government capacity if not contracted out, and delays in payments to contractors.?’

341
235 Adel Al-Kharashi & Martin Skitmore, Causes of Delays in Saudi Arabian Public Sector Construction Projects,
27 CONSTRUCTION MGMT. & ECON. 3, 9, 18-21 (2009).

236 Ibrahim Mahamid, Contributors to Schedule Delays in Public Construction Projects in Saudi Arabia: Owners’
Perspective, 3 J. CONSTRUCTION PROJECT MGMT. & INNOVATION 608, 612—15 (2013).

27 Id. See also Ibrahim Mahamid, Factors Contributing to Poor Performance in Construction Projects: Studies of
Saudi Arabia, 12 AUSTL. J. MULTI-DISCIPLINARY ENGINEERING 27, 31-36 (2016); Naser Obaid Alotaibi, Monty
Sustrisna & Heap-Yih Chong, Guidelines of Using Project Management Tools and Techniques to Mitigate Factors
Causing Delays in Public Construction Projects in Kingdom of Saudi Arabia, 6 J. ENGINEERING, PROJECT &
PRODUCTION MGMT. 90, 93 (2016).
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By reiterating the main features of a PPP project, this model may overcome some of the
previously identified challenges.?*® The private sector would contractually be entrusted with
implementing all bundled functions including submitting the necessary designs, designating the
right subcontractors, and more realistically living up to project timelines in order to receive
payments and move on to the next phases of the project. Yet, this is all dependent on whether
executing the given project would achieve value for money, which might not be the case in all
instances, considering the high transaction costs associated with PPPs. Nevertheless, the gains
from the effectiveness of private implementation of infrastructure projects in the Gulf although
not always financially feasible, i.e. costlier, in the short-term, may be more prosperous on the
long run in addressing project delays and cost overruns in the Gulf.** Where governments may
implement infrastructure projects they directly finance, but end up later paying double the
amounts to maintain the average quality end-product, the purpose of being more efficient is
rather defeated.?** And so, private actors would be introduced to help fill a project management
gap in the GCC as opposed to other countries where PPPs may primarily target the lack of
concurrent government financial resources to fund these projects. This rather refers to the present
contextual advantages PPPs may serve GCC governments in implementing their infrastructure
projects.

In a report submitted to Infrastructure Partnerships Australia, the main PPP agency in
Australia, the performance between implementing infrastructure projects following the PPP route
as opposed to traditional procurement has been contrasted. The most striking part of the report is

the consistent success of PPP projects in overcoming problems of both project delays and cost

238 Marty, supra note 171, at 79.
29 Young, supra note 7.
240 Biygautane, supra note 225, at 107.
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overruns. In other words, the private sector has been more capable of delivering projects on time
and within the agreed upon budget.?*! This being said in the context of what would be
supposedly capable government entities in Australia that may manage such projects, yet
nevertheless saw the outperformance by private actors, which is also likely due to proper
government monitoring.

Even with studies conducted about the efficiency or effectiveness of PPPs to address
infrastructure project mismanagement, no particular concrete conclusions may be drawn as to
consistently drive towards always resorting to PPPs in infrastructure projects. The model seemed
to have largely worked in Australia, as highlighted above. Albeit, governmental institutional
capacities in Australia as pointed out in relation to enabling the private sector through PPP
contractual relationships is different than the same capacities that are anticipated in the Gulf.
Even in PPPs, government entities shall remain relevant, and can still obstruct the smooth

implementation of infrastructure projects.

The Underlying Nuisance of Contract Changes and Renegotiations

In the context of delays and cost overruns, one aspect that must not be overlooked in
infrastructure projects is the issue of renegotiation. When an infrastructure project is perceived to
have saved the public budget some bucks by nailing the lowest priced bid to implement a state
planned infrastructure project to later confront adjustments to the initial contract that exceed

projected amounts, the deal is no longer great.

241 ALLEN CONSULTING GROUP, PERFORMANCE OF PPPS AND TRADITIONAL PROCUREMENT IN AUSTRALIA: FINAL
REPORT 6-—7, 2631 (2007).
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Renegotiation of infrastructure contracts cannot be left unchartered. Yes, these contracts
are never perfect, and their circumstances change within time. Explicit empirical evidence as to
whether less renegotiations of contracts occur in traditional procurement contracts in comparison
with PPPs are not concrete, but a number of such renegotiations exist in both. Jose Luis Gausch
et. al document the rising number of renegotiations of PPP contracts in the transport sector in the
Latin American region during the past three decades.?*? In fact, they represented 75% of the
contracts that the study covered in this sector.?** Whereas in another study conducted by Eduardo
Engel, Ronald Fischer, and Alexander Galetovic on similar US PPP contracts, eight out of
twenty projects in the study, have eventually resulted in contract renegotiations.>** Frequency of
renegotiations have even been detected in Spanish toll road concessions in one study.?*> This
stresses the point that the issue is rather that of governance on the part of state government
agencies in most instances to monitor the renegotiation of its infrastructure contracts whether the
traditional track or PPP model is chosen.

Renegotiations are no stranger to GCC infrastructure procurement contracts. The
Ministry of Public Works in Kuwait for instance pointed out that approximately during the
period from 2013-2018, fifteen projects it oversees have been subjected to renegotiations in the
value of KD 700 Million (US $2.3 Billion).?*® These projects included Jaber Al Ahmed public

hospital, a new public building for the Ministry of Education, and five roads projects, inter

242 Jose Luis Gausch et al., The Renegotiation of PPP Contracts: An Overview of its Recent Evolution in Latin
America 6 (Discussion Paper No. 2014-8, 2014).

M Id. até.

24 Bduardo Engel, Ronald Fischer & Alexander Galetovic, Public-Private Partnerships to Revamp U.S.
Infrastructure 11 (The Hamilton Project, Discussion Paper 2011-02, 2011).

245 Maria de los Angeles Baeza & José Manuel Vassallo, Private Concession Contracts for Toll Roads in Spain:
Analysis and Recommendations, 30 PUB. MONEY & MGMT. 299, 302—-03 (2010).

246 Faraj Naser, 700 Malyon Awamir Tagheeriya Li 15 Mashrooaan Khilal 5 Sanawat [700 Million Change Orders
for 15 Projects throughout 5 Years], ALANBA NEWS. (June 19, 2018), https://bit.ly/2Yqqpeb.
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alia.>*’ And whereas some technical difficulties have been identified that necessitated contract
modifications, there were many reasons that were associated with the lack of interagency
government coordination and red-tape procedures.?*®

In a study conducted about large-scale construction projects in the Eastern province of
Saudi Arabia that predominantly followed the turnkey traditional model, the study revealed that
50% of respondents provided that change orders existed and led to an increase in the cost of
projects by 6-10%, whereas 26% of respondents said that the changes led to a 11-15%
increase.?* Similarly, and with regards to project delays, over 55% of respondents said that
initial timeframes increased by 10%, 35% of the respondents said the delays were between 10-
20%, and less than 1% said the increase was more than 20%.%>° As for the top reasons that were
associated with these delays according to the study, this included the change of plans and
schedule by the government as the owner of the project, in addition to unclear objectives and
designs of the project. These reasons all share one thing in common, government capacity is
(ris)key.?!

In the UAE, the reasons for renegotiating infrastructure contracts were relatively similar
to Kuwait and Saudi Arabia.?>?> Change orders were identified in one study as a major challenge
in construction projects, although the conclusions were drawn from a nationwide analysis of the
UAE.? Yet, in another study, other reasons have also been identified that ignited the appetite

for contract modifications. A chief factor that caused a large degree of instability to such

247 Id.

28 1

249 Abdulghafoor Habib Al-Dubaisi, Change Orders in Construction Projects in Saudi Arabia 14 (Construction
Engineering & Management Working Paper CEM-520, 2007).

250 Id.

BlId. at 16.

252 Johnson & Babu, supra note 225, at 5.
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contracts according to this study was the rate of inflation.** The inflation in material costs
throughout project implementation has been a major source of risk.

Gulf States must be extra cautious as to the fiscal implications and efficiency
dispossessions that constant renegotiations of contractual agreements may lead to in terms of
costs and delays. Time is money. An attentive government entity’s grasp on contract
management of infrastructure projects is paramount.

And while this study will later advocate for extra caution in adding layers of unnecessary
bureaucracy and multiple overlapping government agencies, renegotiations may perhaps benefit
from requiring the approval of a higher government entity other than the sectoral relevant body
to give renegotiated contractual terms effect. So, if a select government agency, i.e. the ministry
of transport, exclusively adopts the approach of consistently allowing for its contracts with a
private party to be modified, bilaterally, leading to additional costs and time and perhaps
sometimes circumventing the whole competitive process of tendering the project to the best
bidder, the lack of capacity or ill intent of such agency must be detected from a monitory
authority in the state and consequently decide whether to proactively approve such modifications
or not. The Central Tenders Agency in Kuwait assumes such approval functions for
renegotiations of public contracts, and for PPPs specifically, it would be the Higher Committee
for Partnership Projects.?*®> Dubai regulations allow for renegotiations in the limit of 30% of the
public contract price and with the approval of the relevant Government Committee.>>® Saudi

Arabian regulations do not clearly require explicit external approvals of renegotiations yet set

254 Al-Sabah, Menassa & Hanna, supra note 225, at 396.

255 See Law No. 49 of 2016, art. 4(1), Regarding the Public Tenders Law (Kuwait) [hereinafter Kuwait Public
Tenders Law]; Kuwait PPP Law, art. 35.

256 See Law No. 6 of 1997, art. 48, Regarding Government Entities Contracts in the Emirate of Dubai (U.A.E.)
[hereinafter Dubai Government Contracts Law].
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general guidelines that must be met when government entities resort to such changes.>>” This
Saudi approach may not be as ideal. It is problematic when regulatory ambiguity must be
fulfilled by discretion, which is not particularly predictable across different infrastructure
projects the private sector engages in and different government entities are left with no
standardized check.

Contracts like PPPs do need flexibility to prevent further losses in some cases and adapt
to the especially long-term contract needs. Contractual changes can be justified by different
instances such as the occurrence of sudden changes during the life of a project and the public
interest.® However, regular renegotiations of such contracts would alert to lack of proper
project preparation or even collusion and possible corruption through bilateral negotiations and
can distort previous competitive tendering processes.?>® The consistency may signal to the
drawback on the part of the government agency not understanding what it expects and wants
from the project from the initial project design stage.?* And the further implication as well is
when private parties factor renegotiation costs in their bids in the forefront by knowing
government behavior in the country, which may lead to suspiciously low bids.2*! Negative
outcomes of renegotiations eventually impact the users of the public infrastructure or tax payers,

such as in a case like toll roads.?%?

257 Art. 58 of the Implementing Procurement Regulation provides that amendments to works of the contract or
increasing or reducing the contractor's obligations are within the "competency of the government authority" with
certain safeguards that must be ensured when exercising such powers, including, the preservation of the economic
balance and nature of the contract, the additional works necessarily fall within the scope of the contract, and that
such modifications eventually serve the public interest. Minister of Finance Implementing Resolution No. 362 of
2/20/1428H (2007) to the Government Tenders and Procurement Law (Saudi Arabia) issued according to Article 80
of the Government Procurement Law.

258 Baeza & Vassallo, supra note 245, at 300.

2% Gausch et al., supra note 242, at 6; J. Luis Gausch & Stephane Straub, Renegotiation of Infrastructure
Concessions: An Overview, 77 ANNALS PUB. & COOPERATIVE ECON. 479, 480-81 (2006).

260 Juan-Jose Ganuza, Competition and Cost Overruns in Procurement, 55 J. INDUS. ECON. 633, 634, 650-51 (2007).
261 Baeza & Vassallo, supra note 245, at 300.

262 Id. at 303.
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The renegotiation problem may also be mitigated by setting caps on the percentages to
change the price of an ongoing contract to prevent bilateral negotiations between contractors and
government entities that primarily rely on bargaining powers. Rather, when such threshold is
exceeded, a new competitive tender must be conducted to invite other bidders to submit their
proposals and achieve the optimal value. Kuwait, for instance, for a very good reason, requires
the approval of the Central Tenders Agency for any modifications that either increase or decrease
the total contract value by 5%.%6% No prohibition is imposed on renegotiations, but approvals
must be obtained for such procedure. This is a very valid approach from the Kuwaiti legislature
to ensure delivery of public infrastructure is fair and competitive throughout even the
implementation stage of the project. This addresses the unfair advantage a private party may
have by contemplating making up for a low bid they have previously presented and won the
project based on.

Another method that could contribute to more efficiency in implementing infrastructure
projects is that instead of focusing on fixed-term contracts, adopt what Engel and Galatovic refer
to as the Present Value of Revenue (PVR) approach.?%* Fixed-term contracts may push
government entities to be occupied with time-frames so much as to even renegotiate them to
meet deadlines yet incurring an excess of project budgets. A PVR contract relies on the idea that
governments execute the contract until the project generates the necessary revenue instead of
reaching a certain time limit.?®> The model has been largely adopted and has seen success in

Chile.?%® This approach can work for both PPPs and traditionally procured infrastructure

263 Kuwait Public Tenders Law, art. 74.

264 Engel, Fischer & Galetovic, supra note 244, at 18-20.
25 1

266 [
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contracts that are typically of a longer duration. The problem with this model though is that GCC
taxpayers, or more accurately users, are burdened with delayed services until project revenues
are recovered.

The PVR model thus highly depends on government entities closely observing project
results. This approach could be useful when obsolescent circumstances appear in the future and
make the technology or services in the implemented project less valuable. An example of this
would be if GCC governments were to implement passenger trains or even traditionally designed
highways for trains and cars to use, but in a decade’s time, the use of automated or aerial
vehicles, which is actually planned for in Dubai by 2030,%%7 becomes more frequent and cuts
commute times. Dubai, for example, is also preparing to launch a phase of its hyperloop
transportation technology from Dubai to Abu Dhabi during the 2020 EXPO,%® with a recently
emerging but less concrete roadmap at the moment by its neighbor Saudi Arabia,?®® while

Kuwait has been trailing behind and still engaged with implementing and procuring more

267 This includes the Autonomous Transportion Strategy. Dubai Aims to Improve Public Transport with the help of
AL INTELLIGENT TRANSPORT NEWS (Apr. 29, 2019), https://www.intelligenttransport.com/transport-
news/79089/dubai-public-transit-ai/; Dubai’s Autonomous Transportation Strategy, DUBAI FUTURE,
https://www.dubaifuture.gov.ae/our-initiatives/dubais-autonomous-transportation-strategy/ (last visited May 21,
2019). See also Phoebe Whetson, World’s First Commercial Hyperloop System Could Hurtle Passengers Around
Abu Dhabi at up to 760mph by 2020, DAILY MAIL (Apr. 19, 2018, 4:56 PM),
https://www.dailymail.co.uk/sciencetech/article-5635363/Worlds-commercial-Hyperloop-hurtle-passengers-Abu-
Dhabi-2020.html.

268 Jack Ball, The World’s First Hyperloop System Could Cost $40m per Kilometre, CONSTRUCTION WEEK ONLINE,
Jan. 17, 2019; Arjun Kharpal, Hyperloop is Coming to Abu Dhabi by 2020, CNBC NEWS )May 28, 2018, 9:00 AM),
https://www.cnbec.com/2018/04/18/hyperloop-coming-to-abu-dhabi-by-2020.html.

269 There are announced plans to extend such hyperloop route to Riyadh, Saudi Arabia, but no official plans of such
negotiations have been announced on the Saudi side as of yet. Some of the additional routes that have been promised
to be linked are Saudi future mega cities like NEOM and Red Sea projects. Oscar Rousseau, Virgin Hyperloop One
to Reveal Vision 2030 Plans at the Big 5 Saudi, CONSTRUCTION WEEK ONLINE, Mar. 3, 2019; Whetson, supra note
267; Nick Webster, UAE transport: Virgin Hyperloop One takes a Realistic 'Not Reckless' view as it looks to Mid-
2020s Launch, NAT’L NEWS (Nov. 28, 2018), https://www.thenational.ae/uae/transport/uae-transport-virgin-
hyperloop-one-takes-a-realistic-not-reckless-view-as-it-looks-to-mid-2020s-launch-1.796666. Virgin Hyperloop
One founder, Josh Giegel, has previously opined about the company’s anticipated partnership with the Saudi
Government to implement hyperloop technology across Saud Arabia. Josh Giegel, KSA and the Hyperloop Century,
ASHARQ AL-AWSAT NEWS (Oct. 9, 2018), https://aawsat.com/english/home/article/1421036/josh-giegel/ksa-and-
hyperloop-century.
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traditional rail and underground metro schemes. This is exactly what some experts have been
teasing with regards to the promised GCC railway that would connect the Gulf States by land,
where the hyperloop idea would instead cut time travel significantly and suggests that even costs
can be 30% or 40% cheaper than building the rail system.?’® This technology is a passenger or
even possibly cargo vehicle that runs in fast speeds cutting travel time between the two Emirati
cities, Abu Dhabi and Dubai, from about two hours to just twelve minutes.?’! The level of
flexibility governments should have in cases like this with their contractual private partners must
be identified in advance in contractual clauses that allow for adjustments in exchange for just
compensations or with the option of the government buying back the project instead of incurring
more losses by delaying the decision-making process to figure out what should be done in cases
like this. The transformative phase not only Gulf Governments are going through, but also the
rate of technological advances as well, necessitates that these governments introduce levels of
flexibility in their contractual partnerships for situations like this with the private sector to ensure
the actual multi-decade societal needs to come are met. Both the Emiratis and Saudis appear to
be considering such changes in the example above about hyperloop technologies. The Kuwaiti
government must ensure its development plans coincide with the quality of infrastructure
partnerships it strikes with the private sector in the years to come.

The moral is that Gulf governments ought to understand that introducing PPPs or private

participation in infrastructure can generally introduce efficiency gains, but these governments

270 Webster, supra note 269; Shafaat Shahbandari, 40 KM Hyperloop Link to Serve Expo 2020, GULF NEWs (Dec.
11, 2016), https://gulfnews.com/uae/transport/40km-hyperloop-link-to-serve-expo-2020-1.1943404; Work on Abu
Dhabi-Dubai Hyperloop to Start in 2019, TIMEOUT ABU DHABI (Nov. 4, 2018),
https://www.timeoutabudhabi.com/news/387908-work-on-abu-dhabi-dubai-hyperloop-to-start-in-2019; Niall Patrick
Walsh, The World's First Commercial Hyperloop is Coming to Abu Dhabi in 2020, ARCH DAILY (Apr. 20, 2018),
https://www.archdaily.com/893006/the-worlds-first-commercial-hyperloop-is-coming-to-abu-dhabi-in-2020.

27! Whetson, supra note 267.
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cannot sit back and watch. The residual role for these governments in monitoring infrastructure

projects remains absolutely critical.

Do PPPs Create Jobs?

The problem that arises with not only the long-term nature of this PPP contract, but more
broadly with the underlying message that the private sector is more efficient in implementing
infrastructure projects, is the welfare aspect of this feature. With growing populations in the
Gulf, and the need for more jobs to be created for the incoming labor force,?’”> do PPPs really
create jobs?

This question is one of the single-most controversial arguments when discussing the
outcomes of resorting to PPPs to implement infrastructure projects.?’> The answer is
consequently not concrete. The logic behind efficiency is that the private sector would execute
the job with the least resources necessary to cut costs and maximize returns. So how does this
PPP strategy serve the public in the upcoming human capital growth then? The simple logical
business approach to the matter may be ad hoc when not considered in the broader micro and
macro level contexts.

PPPs in still an efficient manner may lead to creating or more accurately shifting
employment towards more emphasis on other certain sectors resulting in direct and indirect job
opportunities.?’”* When information technology (IT) and renewable energy sectors may have
minimally been in the Gulf’s instant development visions in the past, this adjustment leads to a

more labor-force demanding sector and hence where jobs may be curbed in some sectors, like

272 El-Katiri, supra note 30; RETHINKING ARAB EMPLOYMENT, supra note 30, at 6-9, 12-13, 15.
273 RUIZ-NUREZ, DINTHILAC & WEI, supra note 29, at 3, 7-9.
274 Id

75

www.manaraa.com



roads and health for instance, jobs are created in others like IT and renewable energy. Smart
responsive governments as a result would invest in creating job skills that feed into these new or
reinvigorated sectors through education.?” The trickle-down effect is that primary schools and
universities start empowering STEM education (science, technology, engineering, and
mathematics) and analytics for example instead of other previously established skillsets and this
equipped labor force feeds into newly empowered sector. The job skill preparation must consider
that where private entities may have been more gender responsive by employing females, as
great an incentive this is, it does not necessarily mean creating jobs. It is rather an indication
about the failure of GCC governments to ensure a more gender balanced labor force in their
public entities, which consequently may have not been accounted for in the labor market.?’®

The ultimate inevitable fact is that types of PPP contracts vary and impacts on the labor
market may differ from management contracts to DBFOM contracts, which must also be
considered when accounting for the impact of PPPs on the local labor market.?”” And perhaps the
discussion at the end is more so about the prospects for creating better jobs with private sector

participation in infrastructure instead of preserving low-productivity employment opportunities,

a recurrent theme some GCC Governments have sadly nurtured.?’®

Privatization and PPPs

275 WORLD BANK GROUP, THE JOBS AGENDA FOR THE GULF COOPERATION COUNCIL COUNTRIES 58-60 (2018).
276 RETHINKING ARAB EMPLOYMENT, supra note 30, at 6, 15.

277 DEV. BANK OF S. AFRICA (DBSA), PUBLIC-PRIVATE PARTNERSHIPS (PPPS) AND THEIR IMPLICATIONS FOR JOBS
AND EMPLOYMENT 3 (n.d.).

278 Klaus Tilmes, Does Competition Create or Kill Jobs?, WORLD BANK BLOG (Nov. 18, 2015),
http://blogs.worldbank.org/psd/does-competition-create-or-kill-jobs.
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The details are pretty extensive when it comes to what the different interpretations of
what privatizations are, and this study does not particularly aim to generously engage in that.?”’
Privatization, nevertheless, was one major element linked with economic growth in the
neoliberal global agenda that was known as the “Washington Consensus” in the late 1980s.2%°

The term privatization is philosophically broken down into empowering the role of the
private sector to provide public needs and minimizing the government’s participation in such
task. When the idea of privatization more narrowly follows the notion of a complete transfer of
control to the private sector of an asset or service, PPPs evidently exit this consequence.?’!
Partial transfer though may pose more complexities in terms of the differences between PPPs and
privatization.?®> PPPs assume a continued role for the public entity in the contract and over the
asset or service as a partner.?®> Hence, in PPPs, the government is not quite ready to hand over
the public asset completely or partially. And in many instances, privatization also implies the
preexistence of the infrastructure that is being transferred.?®* Furthermore, the private sector

would be held accountable in the context of privatization in front of the citizen end users whereas

the government would be burdened with that responsibility in PPPs.?®> PPPs are about as gradual

27 For a detailed analysis of these interpretations and what privatization entails, see E.S. SAVAS, PRIVATIZATION IN
THE CITY: SUCCESSES, FAILURES, LESSONS 14-35 (2005).

280 MICHAEL J. TREBILCOCK & MARIANA MOTA PRADO, ADVANCED INTRODUCTION TO LAW AND DEVELOPMENT
164 (2014). Upholding the values of a free market economy where economic resources are more efficiently
allocated in a society by establishing pricing signals represents the neoclassical or liberal element of this agenda, and
state intervention in the economy was viewed as the problem rather than the solution. /d. at 19. The Washington
Consensus mirrored these principles by introducing a set of policies in connection with macro-economic stability,
liberalization, privatization, foreign direct investment incentive policies, and policies to foster the role of private
entrepreneurship. /d.

281 Dep’t Econ. & Soc. Aff., Div. Pub. Econ. & Pub. Admin., Privatization and Regulation in Developing Countries
and Economies in Transition, at 9, UN Doc. ST/ESA/PAD/SER.E/19 (1999); FARQUHARSON ET AL., supra note 127,
at 9.

282 FARQUHARSON ET AL., supra note 127, at 9.

283 Privatization and Regulation, supra note 281, at 9; FARQUHARSON ET AL., supra note 127, at 9-10.

284 FARQUHARSON ET AL., supra note 127, at 10.

285 Id
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as GCC governments can get when allowing the private sector to provide public services to the
countries’ constituents through infrastructure development in comparison with privatizing public
assets and services. And thus, the Gulf governments must well understand what resorting to
privatization would entail in terms of their control over assets in comparison with PPPs. The
welfare role would significantly shrink with the idea of privatization. GCC governments must
regulate and address privatization and PPPs differently, which proves to be more confusing
amongst the different Gulf States as this study will show.?*® Saudi regulations to be specific
bundle both schemes under one definition thus far.

Needless to say, as well, privatization is a very complex process and is not guaranteed
smooth success. A whole sector is pretty much on the verge of being handed over to a very
different actor in privatization, the private party. One major concern to many of the states’
citizens as a result, would be the belief that they will risk job security and tenure when a state
adopts a widespread privatization policy and as a consequence ask for more guarantees from the
government to cover private incurred debts by enterprises, an issue that can get out of hand when
multiple enterprises request such bailout and assistance.?®” This was one of the obstacles Eastern
Europe had to face where widespread layoffs have been witnessed in Hungary and Poland when
privatization schemes were pursued.?®® This is also one reason when where privatization is
chosen instead of PPPs, corporate governance and enabling actual ownership by the private
entity in privatization is crucial for the privatization’s success, otherwise the solution is half-

adopted and could lead to confusion.?®

286 Baxter, supra note 216.

287 Privatization and Regulation, supra note 281, at 17; David Lipton & Jeffrey Sachs, Privatization in Eastern
Europe: The Case of Poland, 2 BROOKINGS PAPERS ECON. ACTIVITY, 1990, at 293, 299.

288 Lipton & Sachs, supra note 287, at 299.

289 14 _at 299, 303,
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When the communist party was in power in Poland, governance of enterprises was
largely influenced by what was known as the “nomenklatura system” and later switched to the
“Workers’ Council” and appointments of directors in these enterprises on this basis took place.?°
And while privatizations give the lead to the private sector to govern its institutions, whether a
free market economy is adapted or not, there seems to be acknowledgment of the role state
intervention can play in the economy and precisely with certain local industries in a more
collaborative manner as in with PPPs.?°! This latter conclusion could lead to grey areas with
PPPs and privatization as to their end goal.

There can be as many positive experiences from privatizations as much as there are
negative ones. Nonetheless, what remains is that there are core elements for its success. Michel
Trebilcock and Mariana Prado believe that privatizations could achieve sustainable economic
and social development by meeting four criteria: 1) a healthy private sector; 2) an effective
regulatory framework; 3) macro-economic stability; 4) the absence of corruption.>”? These main
foundations remain country and industry specific though.?*®> As a result, in certain states, if a
non-competitive environment persists even with privatization of certain state-owned enterprises
(SOEs), this may further negatively affect the role of the local private sector because of
monopolized pricing.?** And while the private sector through privatization solely operates a
whole sector or part of it, there would be a government regulator, a state entity overseeing the

governance of the sector(s), to ensure antitrust violations do not take place.>> In other words, the

290 14 at 305.

291 TREBILCOCK & PRADO, supra note 280, at 179-80.

22 1d. at 171.

293 17

294 Privatization and Regulation, supra note 281, at 19; TREBILCOCK & PRADO, supra note 280, at 171.
95 14 a1 9, 19-20, 6768, 141-45.
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government’s institutional role is still indispensable in this scheme, to ensure a healthy sectoral
market.

From the abovementioned displayed PPP specificities in terms of the different elements
that shape such projects, one fact is evident, PPPs are in essence a contract or agreement. This
conclusion means that this contractual agreement may be tailored in any form its public and
private counterparts agree to. The Gulf countries of Kuwait, the UAE, and Saudi Arabia all have
the opportunity to contextualize PPP agreements to their specific public interest needs.

Different types of PPP contracts, BOT, BTO, or DBFO, are all potential candidates
depending on the given sectoral initiative. And where Gulf governments may want to ensure
better maintenance and operation of roads for instance while guaranteeing the regular flow of
users of these certain roads, they may introduce the private party to further operate such roads
and collect tolls. This will allow the government to grant the private party a steady revenue
stream and return on investment through user pay fees and offset payments on its budget and
preserve more efficient management of the roads sector. This scheme though must be assessed
well in light of these governments’ roles to provide the welfare of GCC residents in free access
to roads. The first populous reaction may be to the rise of costs in tolls, which governments may
help subsidize.

This is a glimpse of how the private sector may be offered a range of opportunities in the
provision of infrastructure projects that highly depend on the preferences agreed upon with the
relevant government entity. PPPs are but a tool that GCC States may utilize to engage private
sector actors in their economies while not losing complete control of public assets and services at
the same time. However, these same governments must not oversee the fact that these contracts

regularly entail high transaction costs in their preparation, procurement, and even management,
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i.e. complex procedures. These contractual tools then, as a result, depend largely on these
governments’ diligence in selecting the optimal scheme in each infrastructure project that brings
the most value for money. One actor that will remain in demand regardless of the selected

governmental scheme to implement infrastructure projects will be the private sector.
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CHAPTER III

SUSTAINABLE ECONOMIC DEVELOPMENT IN THE GULF: TIPTOEING BETWEEN
UNIVERSALISM AND CONTEXTUALISM

Achieving a Gulf Arab Version of Sustainable Development

Sustainable Development or Economic Growth: Multiple Words, One Meaning?

Economic Development Where it Emerged: Economic Perspectives

There are economic approaches to analyze what would lead to economic development
and was more so referred to as economic growth. There were different stages and perspectives
where economic growth was seen to be more associated with certain factors more than others.
This, in other words, is what empowered a field of study that later became known as
development economics, which remains a broader field of study. Development economics takes
a multidisciplinary approach and looks at the historical and contemporary experience of
development in the specific region or country of study. Thus, cultural, economic, political, and
institutional mechanisms, internally and externally, that affect economic growth in the state or
region are considered.?’® The schools of thought that fall under this field would include: the
Structuralist School, the Linear-Stages-of-Growth Model, the Neo-Marxist approach, and the
Neo-Classical Revival.?’

The Structuralist School emerging as a Latin American experience aimed at state internal

empowerment of its industry rather than complete dependence on exports of its resources

2% Ricardo Contreras, Competing Theories of Economic Development in E-Book on International Finance and
Development: Part One Pursuing the Good Life The Meaning of Development as it Relates to the World Bank and
the International Monetary Fund (IMF), 9 TRANSNAT’L L. & CONTEMP. PROBLEMS 93, 95 (1999).

27 Id_at 95.
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abroad.??® At a later stage, the theory incorporated “comparative advantage” and the idea of
exporting raw materials (natural resources).?’” Consequently, a “dual economic structure” was
introduced, where a modern export structure would be in parallel with an underdeveloped
internal one.>*’ The theory claimed that only government intervention could bring about
economic development in this respect, such as imposing tariffs, subsidies, and quotas, in what
others would perceive as protectionist measures.’*! The theory also believed that state-owned
enterprises (SOEs) could preserve a governmental induced sizable investment approach.’*? With
that said, the main criticism this theory faced was that it empirically failed to prove the success
of internal industrialization.>%*

The Linear-Stages-of-Growth Model is more connected to the Western European view.>%*
This theory claimed that economic growth is internally induced and not based on external
factors.>% Societal and local institution attitudes, like saving, are factors to consider. Induced
local investments or foreign investments in the state itself are one of this movement’s
elements.’® Walt W. Rostow was a champion of this analysis and he classified the stages of
advances states witness into, the traditional society, the pre-conditions to take-off stage, the take-

off stage, the drive to maturity, and the age of high-mass consumption.*°” The criticism this

movement faced was that it is very difficult to adjust societal behaviors.

28 1d. at 96.

29 Justin Yiftu Lin, New Structural Economics: A Framework for Rethinking Development 9 (World Bank, Policy
Research Working Paper No. 5197, 2010).

300 Contreras, supra note 296, at 98.

301 Lin, supra note 299, at 9.

302 Contreras, supra note 296, at 98.

303 Lin, supra note 299, at 99.

304 Contreras, supra note 296, at 99 (1999).

305 1d. at 99.

306 74

307 W W, ROSTOW, THE STAGES OF ECONOMIC GROWTH: A NON-COMMUNIST MANIFESTO 4-16 (1960).
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The Neo-Marxist approach or dependency theory arises from the idea that capitalist states
were viewed as exploiting other states and led to the revolt of the social workers. Whereas, the
Neo-Classical Revival, that was briefly explained previously in this study,**® saw non-
governmental intervention in the economy as critical for economic development. These are

notions of what economic development would refer to from a more economic view. Many

updates into this term later came into the being.

Development Qualified by Sustainability

When lawyers engage in litigation, they often challenge the meaning of legal terms
within the context of certain provisions, such as those based on the interpretation principles in
international law. These interpretation principles stem from the Vienna Convention on the Law
of Treaties (“VCLT”).3® Under the VCLT, lawyers are tasked with ascertaining the “ordinary
meaning” of a term, in light of the “object and purpose” of the treaty.’!’

As such, the interpretation of certain terms may shape the future course of action of treaty
provisions. This certainly applies to terms that may seem so ambiguous, perhaps even
intentionally, that their ultimate application would be questioned, unless some sense of flexibility
is left to respect differentiating treaty parties’ intentions. One such term is “sustainable
development.” This term has evolved in such a dynamic way that attributing an actual meaning

99 ¢¢

to it may not be possible, such as is the case with terms like “justice,” “right,” and “freedom.”

308 See Privatization and PPPs in Chapter II.

3% Vienna Convention on the Law of Treaties art. 31, May 23, 1969, 1155 U.N.T.S. 331 [hereinafter VCLT] (“A
treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose.”).

310 1d art. 31,
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Evolution of the Term Sustainable Development

The term “development” can be approached from multiple angles. It could be broadly
viewed in terms of human freedoms it sets to prosper as Amartya Sen put it,*!! or even as a right
to survival.>!? On the other hand, a narrow view of development refers to the rise of personal
incomes as a result of an increase in the gross national product (“GNP”), in addition to technical
and industrial advancements.>'*> While there could be some added value in looking into the
origins and evolution of this self-standing term, the aims of this study go beyond that. What is
important, however, is how the term has been qualified by the term “sustainability.”!*

The international community has played a significant role in ascertaining shared aims as
to what the term sustainable development may be perceived as. The evolution of the term can be

broken down into two stages: (1) the period preceding the transition into the MDGs, and (2) the

phase representing today’s SDGs.

Developing the Way to The MDGs

In the early stages of fostering the term “sustainable development,” the World
Commission on Environment and Development (“Brundtland Commission”), published a report
titled Our Common Future in 1987, which defined the term as, “development that meets the

needs of the present generation without compromising the ability of future generations to meet

311 AMARTYA SEN, DEVELOPMENT AS FREEDOM 3 (1st ed. 1999).

312 Upendra Acharya, The Future of Human Development: The Right to Survive as a Fundamental Element of the
Right to Development, 42 DENV. J. INT’L L. & POL’Y 345, 360-65 (2014).

313 1d. at 350.

314 See generally Timothy W. Luke, Neither Sustainable Nor Development: Reconsidering Sustainability in
Development, 13 SUSTAINABLE DEV., no. 4, 2005, at 228, 228-38. Luke attempts to critically analyze the evolution
and rhetoric of “sustainable” development, in which he deems would neither lead to sustainability nor development.
1d.
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their own needs.”*!> Perhaps, adding an “altruistic” value to development would encourage
present generations to act in a way that ensures future generations will not be burdened by past
decisions that interfere with the capacity of the future generations to continue the development of
the environment, health, and economy.>!®

But who exactly is more worried about sustainable development, developing or
developed countries? As is the case with other human rights generally, people are the main
subjects of this agenda.’!” From a rights-based approach, no certain category of people or
country monopolizes this term. People living in developed countries, as much as constituents of
developing countries, are considered to fall under this term. However, it is not who is most in
need of utilizing this term, rather, the aim is to highlight the global consensus that the agenda’s
duty-bearers, which are predominantly states, are burdened with commitments that best serve the
sustainable development goals of the people.’'®

As emphasized in earlier initiatives, to qualify development with sustainability, efforts
persisted to underscore this qualification in other forums. The United Nations Conference on
Environment and Development (“UNCED”) in Rio de Janeiro in 1992, reached agreement

amongst 176 states that sustainable development is a major aim for the international community.>!’

315 Rep. of the World Commission on Env. & Dev., Our Common Future, annex, U.N. Doc. A/42/427 (1987).

316 Nico Schrijver, Introduction, in THE EVOLUTION OF SUSTAINABLE DEVELOPMENT IN INTERNATIONAL LAW:
INCEPTION, MEANING AND STATUS 23, 23-24 (2008).

317 See G.A. Res. 41/128, annex, Declaration of the Right to Development, at Preamble & art. 1 (Dec. 4, 1986).
U.N.G.A.’s Declaration of the Right to Development reiterates Article 1 several times in its preamble and defining
provision, as peoples being the central subjects of this right on the premises of it being an “inalienable human right.”
318 See Jeremy Waldron, Duty Bearers for Positive Rights (New York Sch. of Law Pub. Law & Legal Theory
Research Paper Series Working Paper No. 14-58, 2014) (further elaborating on how duty-bearers of social and
economic rights could change with the change of particular interests that are protected, and even become multiple
duty-bearers).

319 Schrijver, supra note 316, at 23, 24.
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The European Union, and the United Nations General Assembly and Security Council Resolutions
also followed this consensus.>?°

During the Millennium Summit, held in September 2000, in New York, the attendees,
149 heads of states and high-ranking officials from 40 countries, adopted the Millennium
Declaration.*?! The result was a systematic move towards soft guidelines, as opposed to strict
treaty obligations, but nevertheless, widespread, international consensus to elaborate on these
sustainable development goals.*?? It is some sort of aspirational mission to link many different
topics under one umbrella. Some attendees described these goals as being “all-encompassing
concepts, if not a mantra.”>2* The MDG agenda included eight goals to be attained by 2015: (1)
eradicate extreme hunger and poverty, (2) achieve universal primary education, (3) promote
gender equality and empower women, (4) reduce child mortality, (5) improve maternal health,
(6) combat HIV/Aids, malaria and other diseases, (7) ensure environmental sustainability, and
(8) develop global partnerships, with 18 related specific targets, and 44 quantifiable indicators.>2*
With this ambitious attitude, there had been a significant amount of fear about implementing

these development goals on a domestic level, which continues into the new stage.

Today’s SDGs

After the MDGs, the term sustainable development continued to find new venues to

address; but this time, the horizon was vast. On September 25, 2015, leaders from all over the

320 1d. (citing UN Doc. S/RES/1483 (2003), May 22, 2003, 9 8(e), related to the economic reconstruction of Iraq and
the conditions for sustainable development).

321 Millennium Summit (6-8 September 2000), UNITED NATIONS,
http://www.un.org/en/events/pastevents/millennium_summit.shtml (last visited Nov. 9, 2015).

322 See NAYYAR, supra note 71, at 5-6, 11.

323 Schrijver, supra note 316, at 23, 24.

3% Background, supra note 69.
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world met in New York and adopted United Nations General Assembly Resolution 70/1, which
included 17 goals and 169 targets to be implemented from the period from 2015 until 2030.3%
The Resolution included sustainability and, in terms of development, clean water and sanitation;
affordable and clean energy; decent work and economic growth; industry innovation and
infrastructure; sustainable cities and communities; responsible consumption and production; life
below water life on land; and peace, justice, and strong institutions.>?® Without engaging deeply
about the details of these goals and targets, what is nevertheless noticeable with this agenda is
that what accompanies this broad consensus is a high cost.>?” It is estimated that implementing
such an agenda would be valued at $5 to 7 trillion.>?®

The SDGs are part of a global structure, yet the role local communities play in the
implementation of the SDGs is critical. What these SDGs sum up, as was the case with their
predecessors, is that they are soft in their establishment through Resolution 70/1, but defer to
state domestic constituents to further contextualize them.*** Even in the language of the
Resolution, with all the commitments the state members took upon themselves, it is intended to
guide the participating governments in implementing a national framework within the context of
a generalized versus contextualized development goals debate.**° Nevertheless, a broad and

flexible tone is evident throughout the Resolution and in the Goals themselves, which implies

that governments have some flexibility in implementing the SDGs.

325 G.A. Res. 70/1, supra note 65, 9 18.

326 SUSTAINABLE DEV. GOALS, supra note 66.

327 CUSTER ET AL., supra note 67, at 83; FROM BILLIONS TO TRILLIONS, supra note 67, at 1.

328 CUSTER ET AL., supra note 67, at 83.

329 The nature of U.N. General Assembly resolutions is discussed in art. 10 of the U.N. Charter, where the Assembly
“may make recommendations to the members of the United Nations of to the Security Council or to both on any
such matters of questions.” U.N. Charter, art. 10, q 1.

330 NAYYAR, supra note 71, at 5-6, 11.
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With regards to this agenda’s future, it is only clear how unclear its future is. But what
these states have done through the General Assembly is set the bar high for other forums, i.e.
international organizations or non-governmental organizations (“NGOs”). If there is something
that stands out from all 17 goals, it is that almost any forum on the international level could be a
stakeholder. An international body omitting the acknowledgement of this new agenda would
counter a new era of flexible general consensus.

Even in terms of other international regimes, the 1994 World Trade Organization (WTO)
Marrakesh Agreement Preamble also outlines main elements of sustainable development and
link it to the trade agenda, where the Preamble reads:

Recognizing that their relations in the field of trade and economic endeavor should

be conducted with a view to raising standards of living, ensuring full employment

and a large and steadily growing volume of real income and effective demand, and

expanding the production of and trade in goods and services, while allowing for the

optimal use of the world’s resources in accordance with the objective of sustainable
development, seeking both to protect and preserve the environment and to enhance

the means for doing so in a manner consistent with their respective needs and
concerns at different levels of economic development.®*!

331 Marrakesh Agreement Establishing the World Trade Organization, Preamble, Apr. 15, 1994, 1867 U.N.T.S. 154
[hereinafter Marrakesh Agreement]. The General Agreement on Tariffs and Trade (“GATT”) preceded the WTO as
an agreement where parties collaborated their efforts to facilitate the liberalization of trade. Padideh Ala’i, Trade
and Sustainable Development, 4 SUNGKYUNKWAN J. SCI. & TECH. L. 63, 65 (2010). The main objective of free trade
ideology of the parties relied on mainly two dimensions: (1) market access, which implied eliminating trade barriers
that included tariffs, quotas, and subsidies; and (2) non-discrimination between the parties of GATT, which attracted
a global consensus. Id. These two features have persisted in the WTO. See General Agreement on Tariffs and Trade,
preamble, q 3, Oct. 30, 1947, 55 U.N.T.S. 194 [hereinafter GATT]. The same language of the Marrakesh Agreement
Preamble of raising standards of living, full employment, economic growth, and full use of resources remained.
What proceeded was a push by developing countries to address more development needs, which were raised during
the four-year Kennedy Round from 1963-1967, with minimal results. The Kennedy Round was named after
President John F. Kennedy upon his death in 1963 as one of the strong proponents of this Round. Marie-Claire
Cordonier Segger & Markus W. Gehring, Introduction, in SUSTAINABLE DEVELOPMENT IN WORLD TRADE LAW 1, 7
(2005). The structure of GATT remained, but a GATT Committee on Trade and Development was established.
Institutionally, the United Nations Conference on Trade and Development (“UNCTAD”) was also created in Geneva
in 1964 to address the North-South divide between what is perceived as the wealthy developed states and the
developing poor states. The Kennedy Round was named after President John F. Kennedy upon his death in 1963 as
one of the strong proponents of this Round. /d. at 7-8.
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And so, the international regime expands the development undertone, which means an
even greater task for states to address public needs. Private support in achieving these needs as a
result becomes sensible, especially considering the high costs correlated with the agenda. And a
major component of economic growth and raising the living standards of the state’s citizens, i.e.
sustainable development, is infrastructure development.**? As for the tools that can help induce

development, the role of regulations may be questioned in terms of a reflection on state policy.

Can Law Achieve Development?

The reasoning behind this chapter is to understand whether certain contextual sustainable
development results may be achieved through legal instruments. In particular, whether legal tools
on PPPs in the Gulf could enhance the role of the private sector to fulfill public needs in an
effective manner as a major target of itself instead of using PPP policies for exclusive fiscal
justifications. And in order to do so, it is necessary to first draw on what is referred to as law and

development (L&D) theories and global examples in this context.

Evolution of Law and Development

In the field of L&D studies, scholars have tried to trace its evolution and have used terms
such as the “first moment,” the “second moment,” and the third moment of L&D.*** While the
first moment referred to the historical stage where the state government led development policies

of the state.’** Whereas the second moment exemplified the period challenging the role of state

332 TREBILCOCK & PRADO, supra note 280, at 163.

333 David M. Trubek & Alvaro Santos, An Introduction: the Third Moment, in Law and Development Theory and the
Emergence of a New Critical Practice, in THE NEW LAW AND ECONOMIC DEVELOPMENT: A CRITICAL APPRAISAL,
supra note 143, at 5-10.

34 1d at 5.
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governments and rather empowering private actors in what became known as the Washington
Consensus.**® In this moment, the international community pushed for trade liberalization by
eliminating, or at least limiting, trade barriers, such as tariffs.’3¢ Certain international institutions
eventually played a key role in pushing for such agendas like the World Bank (International
Bank for Reconstruction and Development), International Monetary Fund, and the World Trade

9 <6

Organization in a way that even some termed “global regulatory governance” “or “global
administrative law”.*7 In the third moment, a sort of enlightenment as to the negative and
positive consequences resulting from previous moments was acknowledged by adapting to a
more social and human rights friendly policy.**

The importance of tracking the evolution to the ideas of linking law to development is
that the sequential phases in the moments mentioned above rather also embody lateral elements
like increased market liberalization that are more empowered to this day in certain communities
even while others advocate for more civil society or social safety net programs within the state.
Much of the confusion perhaps emerges from the difficulty of actual broad apprehension that
development entails much more then notions of economic growth. And so, while waves of
privatization may have been documented in periods of history, these private sector enablement

tools still very strongly exist to this day yet vary geographically. The end goal in L&D studies is

to acknowledge that law is but a means to an end, which demands a more consequentialist

335 Id. at 5-6.

336 For a more detailed account of such trade policy dimensions, see JOHN H. JACKSON ET AL., LEGAL PROBLEMS OF
INTERNATIONAL ECONOMIC RELATIONS: CASES, MATERIALS, AND TEXT ON THE NATIONAL AND INTERNATIONAL
REGULATION OF TRANSNATIONAL ECONOMIC RELATIONS (6th ed. 2013).

337 See Benedict Kingsbury, Global Administrative Law in the Institutional Practice of Global Regulatory
Governance, in INTERNATIONAL FINANCIAL INSTITUTIONS AND GLOBAL LEGAL GOVERNANCE 3-33 (Hassane Cisse,
Daniel D. Bradlow & Benedict Kingsbury eds., 2011) (“attempting to display this structured role of
intergovernmental institutions and their impacts on states.”).

338 Trubek & Santos, supra note 333, at 7-9.
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approach to linking law to development.**® This study aims to stress that in light of previous
discussions about sustainable development, legal or regulatory tools must meet a higher
threshold in achieving broader public goals, social and economic. This is a larger and more
ambitious undertaking and public v. private inclinations must be well understood in this context.

The two spheres of economic and social may appear to be contravening when shaping
state policies. Legal ordering on the one side may have entailed issuing legal tools in order to
target and achieve certain social or economic objectives. On the other end, regulations may have
been established to rather ensure limited state intervention in the market and so ensure free
competition amongst private actors within the state.>** However, legal ordering is much more
complex than being confined to either extremes within the state. This means that regulations
must be designed to achieve certain public goals in certain sectors like health and education for
instance yet ensure that private actors retain a leveled competitive field in other sectors,
especially economic sectors, like sea ports or renewable energy generation. This would be
pertinent to Gulf States where governments have generally led state activities across sectors.

In terms of highlighting the current state of L&D, Kevin Davis and Michael Trebilcock
approached what they deemed “optimists v. skeptics” views in this connection.**! They address
the issue of the lack of consensus amongst L&D scholars.>*? Davis and Trebilcock seem to
conclude their findings by suggesting a shift towards contextualism by saying:

We hence conclude (rather in the spirit of Pande and Udry) that the next research
frontier is likely to entail a much more labour-intensive and context-sensitive

39 Id. at 10.

340 David Kennedy, The “Rule of Law,” Policital Choices, and Development Common Choice, in THE NEW LAW
AND ECONOMIC DEVELOPMENT: A CRITICAL APPRAISAL, supra note 143, at 102-05.

341 Kevin E. Davis & Michael J. Trebilcock, The Relationship between Law and Development: Optimists v. Skeptics,
56 AM.J. ComP. L. 1,7, 26 (2008).

342 Id. at 60. Thomas Carothers is cited as one of the contributors to L&D, especially when he approaches the notion
of the rule of law (Rule of Law) and “the problem of knowledge.” Id. at 61. See generally PROMOTING THE RULE OF
LAW ABROAD: IN SEARCH OF KNOWLEDGE (Thomas Carothers ed., 2006).
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analysis of particular legal regimes and institutions (both formal and informal) in
particular societies, and potential reforms thereto evaluated against some set of
broad or more generalizable development goals. We believe that legal scholars can
play a valuable role in this kind of research and because of its importance we
encourage them to take up this challenge.’*

The same authors highlight the important fact that developing countries need not develop
a carbon copy of developed nations’ institutions, rather exceeded benefits could be generated by
resorting to more similarly situated developing countries in terms of history and culture having
attempted akin legal reforms, such as cross-GCC comparisons.>**

Other scholars have confirmed this, in which, “Institutional solutions that perform well in
one setting may be inappropriate in other setting[s] [sic] without the supporting norms and
complementary institutions.”®* And so scholars like Dani Rodrik adhere to the importance of
universal tools that may help construct a country’s development plans, but the key to succeeding
with such policies comes with their genuine contextual application.**® Even with that being said
about the field of L&D, perhaps amongst the strongest skeptics of its success in correlating legal
reforms to development are David Trubek and Marc Galanter.**” They challenge the success of

the idea of a “liberal legalist” model of L&D in what they termed the “Third World.”3#3

343 Davis & Trebilcock, supra note 341, at 7, 30.

3441

345 Sharun Mukand & Dani Rodick, In Search of the Holy Grail: Policy Convergence, Experimentation, and
Economic Performance, 95 AM. ECON. REV. 374, 377 (2002). The authors further emphasize, “By endogenizing
policy choice, we have shown that the informational externality generated by successful leaders benefit those
countries that have a “close” degree of similarity to the leaders in their underlying circumstances, while it hurts
countries that have an “intermediate” degree of similarity.” /d. at 411. They also quote North who says:
“[E]conomies that adopt the formal rules of another economy will have very different performance characteristics
than the first economy because of different informal norms and enforcement.” /d.

346 DANI RODRIK, ONE ECONOMICS, MANY RECIPES: GLOBALIZATION, INSTITUTIONS AND ECONOMIC GROWTH AT
184-90, 196 (2007); DANI RODRIK, THE GLOBALIZATION PARADOX: DEMOCRACY AND THE FUTURE OF THE WORLD
EcoNomy 25-35 (2011).

347 David Trubek & Marc Galanter, Scholars in Self-Estrangement: Some Reflections on the Crisis in Law and
Development Studies in the United States, 1974 WISC. L. REv. 1062, 1088 (1974).

348 They elaborate their suspicions on the legal induced social change by saying: “But experience has shown that law
may have little effect on society. Substantial programs of legal reform have failed. Investments in legal education,
designed to change the orientation and role of the lawyer, have yielded little change in either legal performance or
social relations. These experiences have naturally given rise to calls for better programs, bigger investments, and a

93

www.manaraa.com



The critical legal studies approach in L&D led by Duncan Kennedy has its own take on
the L&D field of study,** where he highlights “classical legal thought” and institutionalism.>>°
L&D may be perceived as representing a North point of view, while other approaches such as the
Toronto School approach, might opt for more of a programmatic approach, adopting a more
South lenient induced approach. This certainly is not a given, and ideals have evolved with time
to bring both approaches closer together.

Others such as Mariana Prado discuss the fragmentation of L&D studies and claim that
there must be middle level generalizations where shared developing countries’ successful
policies would be elicited in a universalism v. relativism context.>>! Kennedy also shares this sort
of view when discussing a laizze affaire v. welfare economics, and stresses mid-level
generalizations, which contextualists and relativists have to acknowledge.*? Kevin Davis

additionally says that in oil rich developing states, it is not about establishing core economies,

more scientific understanding of the techniques to improve legal effectiveness. But they have also led to doubts
about the implicit assumption that legal change will lead to significant social change.” Id.

3% For critique of the critical legal studies movement, see Roberto Mangabeira Unger, The Critical Legal Studies
Movement, 96 HARVARD L. REV. 561, 561-675 (1983) (referring to this movement as a leftist movement and
analyzing how it interprets formalism, objectivism, and other notions).

330 Duncan Kennedy, Three Globalizations of Law and Legal Thought, in THE NEW LAW AND ECONOMIC
DEVELOPMENT: A CRITICAL APPRAISAL, supra note 143, at 63—71.

351 Mariana Mota Prado, The Past and Future of Law and Development, 66 U. TORONTO L.J. 297 (2016). Michael
Trebilcock seems to join Mariana Prado on the idea of these middle-level generalizations as well. TREBILCOCK &
PRADO, supra note 280, at 215-17.

352 Past and Future of Law and Development Conference, supra note 351. Nonetheless some would argue for
caution when implementing models of similar states within the Arab Gulf. For instance, “while the late-stage rentier
state has development policies as well as overarching development goals or strategies, it does not have a single
development model behind it. The criticisms already implied about the difficulties in transmitting the ‘Dubai model’
are worth elucidating here: at best, only some aspects of the ‘Dubai model’ are transferable to other Gulf states, as
proponents of the term accept. Dubai has a business-government relationship that is not shared with all Gulf states,
and, in fact, in terms of the deliberate internationalization and liberalization of the trading merchant class in the early
twentieth century, is quite unique. Although Bahrain’s limited hydrocarbon reserves and production is similar to
Dubai’s, it has a different trading and diplomatic history to Dubai. For Dubai, the lack of oil reserves has been both
a blessing and a curse; it forced the city-state to look beyond simple mineral rents for economic development, which
made it an early reformer and diversifier when it began its first moves towards opening to investment and
globalization in the 1980s and early 1990s.” Matthew Gray, A Theory of “Late Rentierism” in the Arab States of the
Gulf 29 (Occasional Paper No. 7, 2011).
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and thus development may not be as universal, rather contextual.>> Though he stresses that there
are some universal nuances, like corruption, and there should be generalized methodologies,
qualitative, like inter-institutional interdependence, and quantitative, such as measuring the rule
of law.3%*

The focus for Davis and Trebilcock is not only on establishing formal legal tools, but also
looking into public sector institutions and development. They say:

In this sense, the relationship between law and development is likely to elide, to a

significant extent, with the relationship between public sector institutions and

development more generally rather than being a discrete focus of reform. Perhaps

this is one of the most important lessons that can be drawn from the failure of the

earlier law and development movement and suggests a need for situating law

reform in this broader agenda of public sector reform if the current interest in the

relationship between law and development is not to suffer the same fate as the
earlier law and development movement.>*

Public administration reform through legal tools is certainly at the core of any reform
policy a state would adopt in order to ensure that its policies would be properly enforced and
further monitored through adjudicatory mechanisms. Many legal systems embody such reforms
in their administrative laws to achieve transparency, impartiality, and due process that the
institutions would adopt.>*® So to ensure the fair procurement of infrastructure projects and
proper recourse to any judicial means when contract provisions are not abided by, institutions
must be established and regulated in a way that ensures a monitory role, where the efficient
allocation of qualified personnel are in place and policies against corruption deter public servants

from corrupt practices.

333 Past and Future of Law and Development Conference, supra note 351.
354 Id.

355 DAVIS & TREBILCOCK, supra note 33, at 8-9.

356 TREBILCOCK & PRADO, supra note 280, at 146.
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Michael Trebilcock and Ronald Daniels point to three obstacles to institutional reform
that include: 1) lack of financial, human, or technological resources; 2) social-cultural-historical
factors; and 3) political economy-based impediments. This is a topic that will be discussed in
more detail later in this study about the role of PPP-related institutions.*>’

When it comes to a set of standards to contextualizing L&D to a certain society, some
even stress the political status within the state that can enhance or act as a detriment to the
development process.*>® Democracy, in whatever method that may refer to as a very broad term,
could be insinuated as a basis for success of any development plan and some empirical evidence
has been provided in this respect, but the relationship between development and democracy
remains very obscure.**® The main problem is defining what model democracy replicates. South
Korean growth, making it today the eleventh largest economy in the world, has certainly not
initiated its growth with what many may view as their standard western model of democracy.*®
The Government politically subsidized certain firms more than others to help them grow and
contribute to the economy. ¢!

Ultimately, what can be concluded from the aforementioned is that L&D studies are more
successful when they are done on a contextual level, i.e. based on the prevalent economic, social,
or political conditions in a given state or region/sub-region. And after considering the legal

framework on PPPs in chapter II of this study and sustainable economic development norms, it is

37 1d. at 142.

358 TREBILCOCK & PRADO, supra note 280, at 87.

39 Id. at 89-96.

360 CURTIS J. MILHAUPT & KATHERINA PISTOR, LAW AND CAPITALISM: WHAT CORPORATE CRISES REVEAL ABOUT
LEGAL SYSTEMS AND ECONOMIC DEVELOPMENT AROUND THE WORLD 116-25 (2008).

361 Id.
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necessary to discuss what fits the context of the selected Gulf Arab States in terms of their

sustainable development plans.

A Possible GCC Version of Sustainable Development

The GCC is a distinct part of the world, and its member states have particular features
that shape their course of development. It is necessary to introduce some information on these
states and their shared structures in order to proceed with this study. The analysis of Kuwait,
Saudi Arabia, and the UAE with regards to their PPP regulatory frameworks and sustainable

development plans in connection with the role of the private sector would also be addressed.

Distinct GCC State Members: Getting to Know Today’s Members

The Cooperation Council for the Arab States of the Gulf (GCC)**? includes Bahrain,
Kuwait, Oman, Qatar, Saudi Arabia, and the United Arab Emirates.>®* The GCC was established
on May 25, 1981 when leaders of the state members convened in Abu Dhabi, U.A.E.** The end
goal for forming this organization was to have a venue for coordination, integration, and
interdependence between the state members in different fields.>*® The Supreme Council heads
the Organization,**® and a secretariat general acts as its executive body and prepares reports and

implements the Supreme Council’s decisions.*®” What seems to be distinct about this

362 Charter of the Co-operation Council for the Arab States of the Gulf art. 1, May 25, 1981, 1288 U.N.T.S. 21244
[hereinafter GCC Charter].

363 Id. art. 1.

364 About GCC: Objectives, GULF COOP. COUNCIL, https://www.gcc-sg.org/en-
us/AboutGCC/Pages/StartingPointsAndGoals.aspx (last visited Feb. 8, 2017).

365 Id.

366 1.

367 ECONOMIC INTEGRATION IN THE GCC, WORLD BANK MIDDLE EAST AND NORTH AFRICA REGION REPORT 5-6
(2010).
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organization is that it has more successfully established global networks in comparison with

other Middle East and North Africa (MENA) region compacts like the League of Arab States.

The GCC has a clear vision, which may possibly be due to the abundance of oil and gas in these

states and the member states’ economic status.**® The member states furthermore share many

characteristics and such shared norms are reflected in their established body, nonetheless Kuwait,

Saudi Arabia, and the UAE are self-standing states, so to say, and briefly introducing each state

would be necessary.

Figure 4: Map of the Gulf Arab States
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Kuwait is a small country with a surface area of 17,820 sq. km.*® It is home to a
population of 3,892,115 as of 2015,>7° of which only about one third of the population are
citizens of the state.’”! Many migrate to work in domestic households and other sectors in
Kuwait.>"?A distinct history of Kuwait must also acknowledge the 1990 act of aggression against
Kuwait by the then Saddam Hussein regime that has left quite a bit of damage.>”® The state was
liberated in February of 1991, but the impact of this event may have been too immense to simply
recover from in a decade or two.>™*

The State of Kuwait is a constitutional monarchy, or emirate,*”>

ruled by the descendants
of Mubarak Al Kabir (Mubarak the Great) and became independent from the British protectorate

status in 1961,%76 where the constitution was issued and a distinct feature of the country within its

sub-region was created, Majlis Al Oma, the parliament.>”’

39 World Development Indicators: Kuwait, WORLD BANK DATA,
http://databank.worldbank.org/data/reports.aspx?source=2&country=KWT (last visited Feb. 14, 2017).

370 Kuwait Population Total, WORLD BANK DATA,
http://data.worldbank.org/indicator/SP.POP.TOTL?locations=KW&year high desc=false (last visited Feb. 9, 2017).
37 Andrea Salvini, The Kuwaiti Labour Market and Foreign Workers: Understanding the Past and Present to
Provide a Way Forward 8-9 (Working Paper ILO & MAGNET Joint Publication, 2014).

372 Id. at 9-18.

373 For a more elaborate illustration about this conflict, see Mohammad Hussein Gholoum, Alihtilal Aliraqi
Almumarasat Walwaqaa Min Shahed Ayan [The Iraqi Invasion: Practices and Incidences from Eyewitnesses], in
ALIHTILAL ALIRAQI LILKUWAIT [THE IRAQI INVASION TO KUWAIT] 157-96 (Kuwait Nat’l Council for Culture, Arts
& Literature ed., 1995) (giving a detailed description about the armed conflict since its beginning on August 2, 1990
and referring to eyewitnesses to the conditions on the ground.)

374 It was reported that around 700 oil rigs were purposefully burned towards the end of the armed conflict with a
loss of 2-6 million barrels of oil per day. Amer Altamimi, Alabaad Aleqtesadiya Lilghazou [The Economic
Dimensions of the Invasion], in ALIHTILAL ALIRAQI LILKUWAIT [ THE IRAQI INVASION TO KUWAIT], supra note 373,
at 235-45 (providing an analysis of the economic consequences of the armed conflict.)

375 The Explanatory Memorandum of the Constitution of the State of Kuwait provides an explanation of the
governance structure by emphasizing that it primarily adopts a democratic governance feature and combines the
characteristics of both a parliamentarian and presidential system though slightly closer to the former than the latter.
DUSTOOR DAWLAT ALKUWAIT [CONSTITUTION] (1962), annex, Almuthakara Altafseeriyah Lidistoor Dawlat
AlKuwait [Explanatory Memorandum of the Constitution] (Kuwait).

376 Ghanim Alnajjar, The Challenges Facing the Kuwaiti Democracy, 54 MID. E. . 242, 243-44 (2000). Article 4 of
the Kuwaiti Constitution provides, “Kuwait is a hereditary Amirate held in succession in the descendants of the
Mubarak Al Sabah.” DUSTOOR DAWLAT ALKUWAIT [CONSTITUTION] (1962) (Kuwait) [hereinafter KUWAITI
CONSTITUTION].

377 The country saw its first parliamentary efforts through the Shura Council in 1921 and later Legislative Council in
1938. Alnajjar, supra note 376, at 243—44.
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In terms of the Kuwaiti economy, the gross domestic product (GDP) of the state is
114.041 Billion US dollars in the numbers provided by the World Bank for 2015.37® The gross
national income (GNI) per capita of the country (Atlas Method) is 42,150 US dollars and GNI
purchasing power parity (PPP) is 84,360.0 US Dollars in the same year.>”® The foreign direct
investment net inflow is 284,647,623.8 US dollars for 2015 after it was 485,806,657.8 in 2014.
And while 54.4% is exports of goods and services, of which crude oil holds the dominant share,

precisely 95% of its export revenues and 60% of its GDP,*3° while 45.3% are imports in 2015381

Saudi Arabia

The Kingdom of Saudi Arabia, as the state is officially called, is by far the largest of the 6
GCC member states. It holds a surface area of 2,149,690.0 sq. km and is home to 31,540,372.0
people.*®? Likewise, there are a significant number of foreign workers who make up the Saudi
population.’®® It is also noteworthy to point out the increasing young population (Ages 0-14) in

Saudi Arabia as of 2018 as seen in the chart below.

378 Kuwait Data Bank, WORLD BANK DATA, http://data.worldbank.org/country/kuwait (last visited Feb. 14, 2017).
379 Id.

380 ORG. PETROLEUM EXPORTING COUNTRIES (OPEC), ANNUAL STATISTICAL BULLETIN, tbls. 1.1 & 1.2 (2016)
[hereinafter OPEC ANNUAL STATISTICAL BULLETIN 2016].

381 World Development Indicators: Kuwait, supra note 369.

382 World Development Indicators: Saudi Arabia, WORLD BANK DATA,
http://databank.worldbank.org/data/reports.aspx?source=2&country=SAU (last visited Feb. 15, 2017).

383 Population by Gender, Age Groups, and Nationality (Saudi/Non-Saudi), GEN. AUTH. STATISTICS SAUDI ARABIA
(2018), https://www.stats.gov.sa/en/43 (last visited Dec. 5, 2019).
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Figure 5: Population by Gender, Age, and Nationality in Saudi Arabia as of Mid-2018

("_5:‘9“ e .lrL_SJ_g.A.w } Apmiznl| 3 pand] alids umh:,u.“ IR sl
Population by Single Age , Nationality (Saudi/fNon-Saudi) and Gender
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4-0 1,123,261 1,084,529 2,207,790 298,126 283,015 581,141 1,421,387 1,367,544 2,788,831
9-5 1,097,810 1,060,664 2,158,474 377,142 360,021 737,163 1,474,952 1,420,685 2,895,637
14-10 979,511 952,700 1,932,211 310,548 293,553 €04,101 1,230,059 1,246,253 2,536,312
18-15 926,156 B94,B46 1,821,002 254,562 237,181 491,753 1,180,718 1,132,037 2,312,755
24-20 1,072,129 980,185 2,052,314 300,596 223,588 524,184 1,372,725 1,203,773 2,576,498
29-25 996,017 975,252 1,971,269 764,993 453,068 1,218,061 1,761,010 1,428,320 3,189,330
34-30 B9E,790 881,961 1,778,751 1,001,237 450,453 1,451,690 1,898,027 1,332,414 3,230,441
35 -35 786,779 768,617 1,555,396 1,470,571 575,037 2,049,608 2,257,350 1,347,654 3,605,004
44 -40 665,841 641,244 1,307,085 1,388,695 528,066 1,916,761 2,054,536 1,168,310 3,223,846
49 -45 558,539 529,550 1,088,089 1,021,389 283,517 1,304,906 1,580,928 813,067 2,393,995
54 - 50 446,271 421,928 868,199 695,508 106,530 802,008 1,141,779 528,518 1,670,297
58 - 55 348,081 318,715 667,736 416,427 69,675 486,102 764,508 389,390 1,153,898
64 -60 252,157 235,932 488,089 222,927 49,848 272,775 475,084 285,780 760,864
69 -65 153,429 162,787 316,216 77,344 30,741 108,085 230,773 193,528 424,301
74-70 111,873 114,365 226,944 35,395 18,851 55,246 147,374 134,816 282,190
79-75 72,990 74,500 147,499 16,526 4,882 21,408 89,516 79,391 168,907
+80 87,155 93,348 180,502 13,075 6,876 19,851 100,230 100,224 200,454
e 10575895 10192732 20768627 8665061 3979972 12645033 19240956 14172704 33413660

Source: General Authority for Statistics of the Kingdom of Saudi Arabia

The GDP of the state is 646,001,866,666.7 US Dollars for 2015, and the GNI per capita
(Atlas Method) is 23,550.0 and GNI PPP is 54,840.0.%%* Its exports of goods and services are
54.4% of its GDP and 45.3% are imports. The net foreign direct investments inflow is
8,141,026,666.7.3% The country possesses 18% of the world’s petroleum reserves and is the top
producer globally.**® The oil and gas sector is 50% of its GDP and 85% of its exports share.>*’

The governance structure in the Kingdom is one of its distinct features and will certainly
be one of the most important factors that shape the course of this study when it comes to the role

of the private sector within the PPP framework. Scholars highlight and discuss the role of

384 World Development Indicators: Saudi Arabia, supra note 382.
385 Id.

386 OPEC ANNUAL STATISTICAL BULLETIN 2016, supra note 380, tbls. 1.1 & 1.2.
387 Id
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rentierism in the Saudi society.*3® The state is nonetheless governed by the strong central rule of
the A/ Saud family.>* The sharp autonomy the Al Saud’s enjoy in comparison with other
segments of the society allowed them to freely shape the institutions of their Kingdom and its
identity.**® King Abdulaziz is the founder of the modern Saudi state in the mid twentieth
century.**! When King Abdulaziz ruled Hijaz in 1926, he immediately declared Sharia as the law
of the land and a religious council was further appointed with ulama (scholars) overseeing the
implementation of Islamic principles.*? Islamic rules remained the supreme law of the Kingdom
even with the promulgation of the three ordinances that were perceived as components of a Saudi
constitution in 1992, Alnitham Alasasy Lilhokom (the Basic Ordinance of Governance), Nitham
Majlis Alshoura (the Ordinance of the Consultative Council), and Nitham Almuhafathat
(Ordinance of the Provinces).>** Article 1 of the Basic Ordinance reads, “The Kingdom of Saudi
Arabia is a sovereign Arab Islamic state with Islam as its religion; God’s Book and the Sunnah
of His Prophet, God’s prayers and peace be upon him, are its constitution, Arabic is its language
and Riyadh is its capital.”*** This Islamic identity is an important figure in the identity of this

state, and a more detailed analysis of the legal structure of Saudi Arabia will follow.

The U.A.E.

388 See STEFFEN HERTOG, PRINCES, BROKERS, AND BUREAUCRATS: OIL AND THE STATE IN SAUDI ARABIA 9—13
(2010).

39 Id. at 10-11.

390 Id. at 15.

391 Esther van Ejik, Sharia and National Law in Saudi Arabia, in SHARIA INCORPORATED: AN OVERVIEW OF THE
LEGAL SYSTEMS IN TWELVE MUSLIM COUNTRIES IN PAST AND PRESENT 143-46 (Jan Michiel Otto, ed., 2010).

392 Id. at 144-45.

393 1d. at 151.

3% ALNITHAM ALASASY LILHOKOM [BASIC ORDINANCE OF GOVERNANCE] art. 1 (1992) (Saudi Arabia). This
document serves as the main component of a Saudi Arabian State Constitution. An English version can be found on
International Constitutional Law (ICL): Project, http://www.servat.unibe.ch/icl/sa00000 .html (last visited Feb. 16,
2017).
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The U.A.E is a constitutional federation composed of seven different emirates: Abu
Dhabi, Dubai, Sharjah, Umm Al Qawain, Ajman, Fujairah, and Ras Al Khaimah.?*> The federal
structure makes it distinct from its other GCC member states. And while jurisdictional autonomy
in each emara preserves the application of its local laws and prevalence of its institutions, a sort
of supremacy clause exists, that is relatively quite expansive in giving the federal government

and its laws a more generous role over the local laws of each emara.**°

395 About U.A.E., U.A.E. GOV’T, http://government.ae/en/uae;jsessionid=wXIpUGXr7F9bI58OwSyRFsZr.undefined
(last visited Feb. 16, 2017).

39 Butti Sultan & Ali Al-Muhairi, The Development of the UAE Legal System and Unification with the Judicial
System, 11 ARAB L. Q. 116, 14041 (1996). Article 120 of the Emirati Constitution reads: “The Union shall have
exclusive legislative and executive jurisdiction in the following affairs: 1. Foreign affairs; 2. Defence and the Union
Armed Forces; 3. Protection of the Union's security against internal or external threat; 4. Matters pertaining to
security, order and rule in the permanent capital of the Union; 5. Matters relating to Union officials and Union
judiciary; 6. Union finance and Union taxes, duties and fees; 7. Union public loans; 8. Postal, telegraph, telephone
and wireless services; 9. Construction, maintenance, and improvement of Union roads which the Supreme Council
has determined to be trunk roads. The organization of traffic on such roads; 10. Air Traffic Control and the issue of
licences to aircraft and pilots; 11. Education; 12. Public health and medical services; 13. Currency board and
coinage; 14. Measures, standards and weights; 15. Electricity services; 16. Union nationality, passports, residence
and immigration; 17. Union properties and all matters relating thereto; 18. Census affairs and statistics relevant to
Union purpose; 19. Union information. Article 121 reads: “Without prejudice to the provision of the previous article,
the Federation shall solely be in charge of enacting laws on the following matters: Work relation and social
securities, real estate ownership and expropriation for public interest; handover of criminals; banking; insurance of
all kinds; protection of fauna & flora; major legislations related to Penal Code, Civil & Commercial Transactions
Code, Companies Law, Code of Procedures before the civil and penal courts; protection of moral, technical and
industrial property rights; copyrights, printings and publication rights; import of weapons and ammunitions unless
the same was for the use of the Armed Forces or Security Forces of any Emirate — other aviation affairs which are
not within the Federation executive competencies; determination of territorial waters and organization of navigation
overseas; organization and method of establishing financial free zones and scope of excluding the same from the
implementation of the Federal Legislations provisions. And Article 122 reads, “The Emirates shall have jurisdiction
in all matters not assigned to the exclusive jurisdiction of the Union in accordance with the provisions of the two
preceding Articles.” DUSTOOR DAWLAT ALEMARAT AL ARABIYAH ALMUTAHIDA [CONSTITUTION] (U.A.E.). An
English version of the Emirati Constitution may be found on CONSTITUTEPROJECT.ORG
https://www.constituteproject.org/constitution/United_Arab Emirates 2004.pdf (last visited Feb. 16, 2017).
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Figure 6:Map of the U.A.E.

Source: http://www.mappery.com/maps-United-Arab-Emirates

The late President of the U.A.E. Alshaik Zayid bin Sultan Al Nhayan united these
emirates on December 2, 1971.%°7 The ruler of the U.A.E. is chosen from one of the emaras, all
of whom are members of the Federal Supreme Council.>*® The ruler is precisely chosen from

Abu Dhabi, and his vice president and prime minister is from Dubai.>*’

37 About U.A.E., supra note 395.

39 Sultan & Al-Muhairi, supra note 396, at 118.

399 About UALE., supra note 395. This rule of choosing the president of the U.A.E. from the ruler of Abu Dhabi
2 z Al-Mubhairi, supra note 396, at 120.
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The U.A.E. is made up of a population of 9,156,963.0 as of 2015.4%° Twelve percent of
the population is reported to be U.A.E. nationals and up to 8 million foreigners and thus non-
U.A.E. nationals dominate 90% of the private sector.*’! As for the Emirati economy, the GDP of
the state is 370,296,255,956.4 US Dollars for 2015, and the GNI per capita (Atlas Method) is
43,090.0 and GNI PPP is 70,020.0.4%? Its exports of goods and services are 97.4% of its GDP and
83.1% are imports.*** The net foreign direct investments inflow is 10,975,829,700.3.4* Around
40% of the country’s GDP is directly from the oil and gas sector, which is still lower than the
share of the previously mentioned GCC states.**

Dubai is the federation’s most populous city with 3,192,275 residents as of the end of
2018 jumping from about 690,000 back in 1995.4% It is also amongst the worlds most visited
cities in the world annually.*’” Dubai’s GDP for 2018 was valued at 398.129 Billion Emirati
Dirhams (AED) (About 108 Billion US Dollars) of which the largest contributions into this GDP
are concentrated in wholesale and real trade, repair of motor vehicles and motorcycles (26.4%),

transportation and storage (12.3%), financial and insurance activities (10.2%), and

400 world Development Indicators: United Arab Emirates, WORLD BANK DATA,
http://databank.worldbank.org/data/reports.aspx?source=2&country=ARE (last visited Feb. 15, 2017).

41 United Arab Emirates, INT’L LAB. ORG., http://www.ilo.org/beirut/countries/united-arab-

emirates/ WCMS_533531/lang--en/index.htm (last visited Feb. 16, 2017).

402 World Development Indicators: U.A.E., supra note 400.

403

404 Z

405 OPEC ANNUAL STATISTICAL BULLETIN 2016, supra note 380, tbls. 1.1 & 1.2.

406 DUBAI STATISTICS CENTER, POPULATION BULLETIN: EMIRATE OF DUBAI 2018, at 2 (2019); Mahmoud Hisham El
Burai, How Dubai Can Solve its Lack of Affordable Housing, WORLD ECONOMIC F. (Mar. 27, 2019),
https://www.weforum.org/agenda/2019/03/how-dubai-can-solve-its-lack-of-affordable-housing/.

407 Tom Murray, The 20 Most Visited Cities Around the World in 2018, BUS. INSIDER (Dec. 5, 2018, 12:09 PM),
https://www.businessinsider.com/most-visited-cities-in-the-world-2018-9.
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manufacturing (9.2%).%® Dubai’s GDP jumped from US $11 Billion back in 1995 to up to US
$105 Billion now of which is non-oil revenue dependent.**

The comparison between both the Federal Government’s capital, Abu Dhabi’s, revenue,
and Dubai’s revenue to the Federal budget, is stark. In both 2015 and 2016, Abu Dhabi
contributed AED 17,741,600,000 Billion (About US $48.3 Billion), whereas Dubai contributed
AED 1.2 Billion (US $3.26 Billion).*!° This is largely due to the oil revenue the Federal
Government in Abu Dhabi generates. This emirate of Dubai ultimately receives federal funding
for federal infrastructure projects in accordance with federal capital expenditure rules.*!! Dubai

consequently significantly contributes to the country’s business activity and non-oil revenue and

as such stands out with no real comparison in other GCC States’ cities.

GCC Envisioned Development Plans: Private Sector Status Quo, SMEs, SWFs, and Beyond

Similarities of GCC Member States and the Idea of Integration

It might not be difficult to acknowledge that while the three-case study GCC member
states have particular features in certain instances, they undeniably share plenty of
characteristics. First and foremost, the traditional monarchy theme is prevalent in all three.*!?

One additional trait as well is the shared dependence on foreign labor.*!* Remittances are

408 DUBAI STATISTICS CENTER, GROSS DOMESTIC PRODUCT AT CONSTANT PRICES: EMIRATE OF DUBAI 20172018
(2018).

409 El Burai, supra note 406.

410 Federal Law No. 5 of 2015, Concerning Linking the General Federal Budget and the Supplementary Budgets of
Autonomous Federal Entities of Fiscal Year 2015, 153 (U.A.E.); Federal Law No. 2 of 2016, Concerning Linking
the General Federal Budget and the Supplementary Budgets of Autonomous Federal Entities of Fiscal Year 2015
(U.AE)).

411 Federal Law No. 8 of 2011, arts. 1719, Rules of the Preparation of the Public Budget (U.A.E.).

412 ECONOMIC INTEGRATION IN THE GCC, supra note 367, at 2.

43 Id. at 3-4.

106

www.manaraa.com



consequently a significant characteristic of the flow of capital outside the three states to
countries, precisely developing countries, where the foreign workers do belong.*!*

The heritage and descendants across the GCC member states share many familial and
moreover more broadly tribal connections. The Arab patriotic sentiment in these countries that
are penned in their constitutions is a prideful feature for these societies albeit perhaps not as
sharp these days as has been before.*!® The rooted presence and tribal ties within Kuwait, Saudi
Arabia, and the UAE as with the other GCC member states further strengthen the state level
bonds as well.*!® The idea of integrating policies of the GCC member states thus becomes more
possible and perhaps even more desirable. One of these policies in the context of this study is a

cohesive sustainable development policy.

All Railroads Lead to Development: GCC Development Plans

In an attempt to diversify the economies in the three GCC state members that have

heavily relied on non-renewable energy as the major source of income, certain joint development

414 SUPRIYO DE ET AL., INT’L MONETARY FUND, HOW THE OIL PRICE DECLINE MIGHT AFFECT REMITTANCES FROM
GCC (2015).

415 The Preamble of the Kuwaiti constitution states: “Striving towards a better future in which the Nation may enjoy
an abundance of comfort and a higher international standing, a future which shall provide citizens with ample
political freedom, equality and social justice as well, which shall brace the props of those traits in which the Arab
spirit is kneaded such as pride in the dignity of the individual, jealous watch over the commune bonum, counsel in
rule and safeguard of the homeland's unity and stability.” And the first article of this Constitution shapes the identity
of the State by providing: “Kuwait is an Arab, independent, fully sovereign State. There shall be no surrender of its
sovereignty nor cession of any part of its territories. The people of Kuwait are part of the Arab Nation.” KUWAITI
CONSTITUTION, art. 1. See also SAUDI BASIC ORDINANCE OF GOVERNANCE, art. 1 (“The Kingdom of Saudi Arabia is
a sovereign Arab Islamic state with Islam as its religion; God's Book and the Sunnah of His Prophet, God's prayers
and peace be upon him, are its constitution, Arabic is its language and Riyadh is its capital.”). U.A.E.
CONSTITUTION, art. 6 (“The Union shall be part of the Great Arab Nation, to which it is bound by the ties of religion,
language, history and common destiny. The people of the Union shall be a single people, and shall be part of the
Arab Nation.”).

416 F. GREGORY GAUSE, OIL MONARCHIES: DOMESTIC AND SECURITY CHALLENGES IN THE ARAB GULF STATES 18—
25 (1994); Mohamed A. Ramady, Overview, in THE GCC ECONOMIES: STEPPING UP TO FUTURE CHALLENGES at
xxii (Mohamed A. Ramady ed., 2012).
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policies were illustrated. The phenomena, if it safe to put it that way, of mega infrastructure

projects have been taking aground and bursting out of the deserts,*!’

meanwhile engaging the
private sector as a major component of the projects’ successes.*'® In the two boxes below, the
first is an aerial view of how much land surface area is plain desert, and the other, of a typical

image of a drive on the highways of the rural areas and shared borders of Kuwait, Saudi Arabia,

and the UAE.

Figure 7: Image of the Deserts of Saudi Arabia

Source: https://stock-clip.com/video-footage/saudi+arabia+map/4

417 Mega projects have been described as those projects that are sizeable in terms of price value and complexity, of
which this last term includes task, social, and even cultural complexity, amongst other criteria. Christian Brockmann
& Gerhard Girmscheid, Complexity of Megaprojects 219-29 (CIB 031 World Building Congress Conference Paper,
2007).

418 Nabil Sultan, Working for a Sustainable GCC Future: Reflections on Policies and Practices in THE GCC
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Figure 8: Image of the Deserts of Saudi Arabia

Source: http://www.gettyimages.co.uk/detail/video/shot-of-traffic-moving-on-highway-in-open-land-at-stock-video-
footage/158065799.

This is certainly not to hint that the Gulf States are a 19™ century image of a deserted land
with camels being the means of transportation for long distance travels. Rather, the point being
made here is that the structure of these states may not particularly accommodate everyone, and
resources are perhaps not optimally utilized.

Opting for PPPs as a method to deliver infrastructure projects and public services could
be incentivized by gaining more efficiency in public services from the expertise of private actors
in many sectors, such as transportation, technology, and public health.*!° Yet more broadly, it
may be utilized to achieve the states’ greater development plans, which link an amalgam of

sectors.

419 Robert D. Anderson et al., The Relationship between Services Trade and Government Procurement
Commitments: Insights from Relevant WTO Agreements and Recent RTAs 236 (WTO Working Paper ERSD-2014-2,
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The Long-term Comprehensive Development Strategy for GCC States (2010-2025)
(GCC Development Strategy) mentions a broad aim of sustainable development. It also mentions
a unified integrated external policy with regional and international economic blocs. The
Secretariat General and the Planning & Development Committee oversees such efforts and the
implementation of this strategy.**

The Development Strategy touched on certain themes. First, on the Issue of Sustainable
Development, the policy explains the emphasis on a prolonged generation-lasting interaction
between human beings and existing resources, which necessarily implies the attempt to push for
the increased use of renewable energy sources of energy by advancing technological solutions in
this regard.*?! The Strategy ensures that the ceiling in the threshold in utilizing resources should
stop where the environment is at stake. Yet, the meaning of sustainable development according
to this Policy goes beyond an exclusive focus on environmentally friendly solutions. The
Strategy provides:

¢ C(learly understanding the modern functions of the state, thereby ensuring sustainable

development and adopting policies that ensure economic and social stability and the

performance in terms of development.

420 Secretariat General of the Cooperation Council for the Arab States of the Gulf, Long-Term Comprehensive
Development Strategy for the GCC States (2010-2025) [hereinafter GCC Development Strategy] (2011),
https://www.gcc-sg.org/en-us/CognitiveSources/Digital Library/Lists/Digital Library/Economy/1274259140.pdf.

421 Id. (“Realization of the main strategic and integrated goal for the GCC states will be completed within the
framework the comprehensive concept of sustainable development. Therefore, the first strategic objective is
embodied in the following: The comprehensive concept of sustainable development should be promoted during the
time period in which this strategy will be implemented. This is because the concept of sustainable development
stresses the fact that development is a continuous process transcending generations and that it is as result of
interaction of human beings with the existing resources as well the prevailing conditions that causes constant
advancement of society and increases its efficiency in utilizing the human, material and technological resources.
That requires adopting the following paths: Optimum utilization of the available resources and allocation of human
and material resources in an appropriate manner; Deriving maximum benefit from the technical capabilities and
adapting their use for inducing upward growth and in advancing the human capacities; Preservation of
environment.”).
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¢ Enlisting participation of all institutions in the society in the development process and
seriously handling the options before the society and its priorities.

e Advancing the institutional capacities and creating a good environment for the
general economic and social policies.

¢ Evolving pre-emptive programs to protect some groups in the society. For example,
initiating unemployment insurance and social care programs.

¢ Emphasizing the reciprocal role between productive work and the sphere of human
resources development.

¢ Enlisting the participation of the work force in productive economic activities and
guaranteeing their rights and constantly rehabilitating and training them for the job
market.

e Activating the market forces (demand and supply) and safeguarding the fundamentals
of the free market.*??

Under the “Third — Economic Issues”, the GCC plan goes on to stress that the means to
achieve GCC sustainable development should not highly and exclusively rely on the public
budget. Private finance should be integrated as a major solution to implement infrastructure
projects that serve public needs.*??

The GCC provides the block members with joint and reciprocal advantages in conveying

similar national treatment accorded to all citizens of the GCC and their business activities in each

42 1

423 Id. The GCC Development Strategy provides: “(1) Realizing Integrated Economic Partnership: The achievement
of this objective calls for adopting the following measures: The member states should, singly and collectively,
institute partnership between the Government and institutions of the society in financing development projects
specified by the development plans and the public budget.
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GCC State. This includes enabling easier flow of trade between the GCC members.*** This
treatment is documented and further given effect in other agreements between the Gulf members.

Moreover, the Strategy added with regards to infrastructure and public assets that the goal
should entail, “Deriving maximum benefit from infrastructure facilities as they are principal
ingredients of development in the manufacturing sector.” The Development Strategy reiterated
the importance of optimizing energy use through targeted infrastructure projects that include
further generation stations and water desalination plans.*?® This largely highlights the role of
underutilized solar sources of energy in addition to creating manufacturing sectors of oil
products to move beyond mere crude oil exportation. This infrastructure especially in transport,
electricity, and communication, should aim to be interconnected between the GCC States.**® This
would demand significant joint infrastructure projects capable of penetrating global markets. The
road map underlines the importance of foreign investors in addition to the local industry to

implement these projects and ultimately preserve high value infrastructure at the best price.*?’

424 Id. The GCC Development Strategy provides: “Removing all hurdles, which prevent the movement of economic
resources between the GCC States; According the natural and the naturalized citizens of the GCC states the same
treatment that is accorded to the citizen of the member state in all economic activities; Enhancing and reinforcing
inter- trade among the GCC states.”

425 Id. The Plan provides: “Following are the main paths leading to the realization of this objective: Deriving
optimum benefit from suspended or unexploited energy by utilizing the infrastructure facilities like, energy -
generation stations, water desalination plants, ports and means of transportation and communication.”

026 g

427 Id. The Strategy in this regard provides for: (5) Building joint large-scale Gulf projects, as these projects are
capable of penetrating into the international markets. They grow by making individual and collective profit and they
have the capacity for technical and scientific applications. Alternative utilization of oil resources must also be
sought.” The Strategy follows with the means of achieving this by elaborating: “These objectives can be realized by
adopting the following strategic paths: Adopting standards, which strengthen the negotiating and competitive
position of the GCC states in the world markets and makes them standard bearers of technology and capitalism;
Laying down the priorities for building joint projects in a manner that they hinge around two types of projects. The
first type caters to the demands of manufacturing import alternatives and the second enhances export capacity. The
absorption capacity of Gulf and foreign capital should be raised so that it imparts the power to achieve high value —
addition and leads to harnessing of the local natural resources to the optimum. In addition, modern manufacturing
technology should be used. There should be a production inter-link and national manpower should be employed;
Undertaking joint projects in the services sector side by side with the manufacturing sector with emphasis on
achieving a competitive edge.”
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Some of these GCC efforts to jointly construct and operate infrastructure projects such as
the GCC rail amongst other projects have been largely stalled lately due to the certain
disagreements between its members. These differences have been reflected in the unfortunate
divide primarily between Saudi Arabia, the UAE, and Bahrain on one side and Qatar on the
other.*?

One of the most sparking examples of a GCC development plan is that of Saudi Arabia
referred to as “Saudi Vision 2030”,*° with the Council of Economic and Development Affairs in

the country overseeing this plan,*** and a Constitution that at its core, further provides,

“Economic and social development is to be achieved according to a just and scientific plan.”**!

This Development Plan highlights the anticipated role of the private sector by providing:

Although we believe strongly in the important role of the private sector, it currently
contributes less than 40 percent of GDP. To increase its long-term contribution to
our economy, we will open up new investment opportunities, facilitate investment,
encourage innovation and competition and remove all obstacles preventing the
private sector from playing a larger role in development.

We will continue to improve and reform our regulations, paving the way for
investors and the private sector to acquire and deliver services - such as health care
and education - that are currently provided by the public sector. We will seek to
shift the government’s role from providing services to one that focuses on
regulating and monitoring them and we will build the capability to monitor this
transition.

428 Why Gulf Countries are Feuding with Qatar, ECONOMIST (June 21, 2018), https://www.economist.com/special-
report/2018/06/21/why-gulf-countries-are-feuding-with-qatar.

429 See VISION2030, supra note 24. The other GCC state members also share similar visions. For instance, Kuwait
has Vision 2035 that embodies the same principles and aims. See NEW KUWAIT, supra note 24. The U.A.E. likewise
has the U.A.E. Vision 2021. See U.A.E. VISION 2021, supra note 24.

430 SAUDI VISION 2030 REPORT, at 13,
http://vision2030.gov.sa/sites/default/files/report/Saudi_Vision2030 EN_0.pdf (last visited Feb. 27, 2017).

431 SAUDI BASIC ORDINANCE OF GOVERNANCE, art. 22.
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We will seek to increase private sector contribution by encouraging investments,
both local and international, in healthcare, municipal services, housing, finance,
energy and so forth.**

And in terms of particular hard infrastructure, the plan goes on to explain:

We have already invested heavily in the construction of ports, railways, roads and
airports. To take full advantage of these investments, we plan to work with the
private sector and enter into a new series of international partnerships to complete,
improve and link our infrastructure internally and across borders. We will also
unlock our “hard” infrastructure with systems that can drive higher performance,
including more rigorous governance, leaner processes and a more efficient customs
system. We will improve and implement existing laws and regulations. Air,
maritime, and other transport operators will be encouraged to make the most of
their capacity: achieving durable links between existing trade hubs, as well as
opening new trade routes. This will reinforce our position as a distinctive logistical
gateway to the three continents.**3

And with regards to renewable energy, the plan emphasizes:

We will review the legal and regulatory framework that allows the private sector to
buy and invest in the renewable energy sector. To localize the industry and produce
the necessary skill-sets, we will also encourage public-private partnerships. Finally,
we will guarantee the competitiveness of renewable energy through the gradual
liberalization of the fuels market.***

A similar partnership would also exist between the government and the private sector to
build a resilient digital infrastructure in Saudi Arabia. This would refer to enhancing
telecommunications in the country and information technology by further providing high speed

broadband on a broader basis that includes many more cities in the Kingdom’s vast lands.***

432 SAUDI VISION 2030 REPORT, supra note 430, at 45. The Plan even clarifies that the national private sector would
be nurtured to grow where: “Rather than competing generically across the board, we will concentrate on our
comparative advantages, national strengths and the areas that will assure leadership status. Initially, our priority will
be to fully support major national companies, which have already gained a leading market share, by promoting their
products and services regionally and globally, especially in the fields of oil, petrochemicals, banking,
telecommunications, food, health care, and retail. We will also seek to support Saudi companies with promising
growth opportunities so they develop into new regional and global leaders. Finally, we will fully support our
national industries, assisting them to market themselves abroad and to export their products.” Id. at 59.

433 Id. at 58.

34 Id. at 49.

435 Id_at 57.
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The Kingdom of Saudi Arabia in light of the large undertakings illustrated above paves
the way for significantly limiting the state’s role and confining such to regulating the proper
business environment for the private sector to function. The Plan acknowledges the extent to
which the government in Saudi Arabia has largely crowded out the private sector in performing
many services and consequently aims to alter that reality and go even further by allowing the
private sector space to provide even the most essential public needs for the society in health and
education. This shows the extreme that the Kingdom’s private sector enablement policy is
willing to go.

The other GCC states adopt comparable policies.

[To] transform Kuwait into a financial and trade center, attractive to investors,

where the private sector leads the economy, creating competition and promoting

production efficiency, under the umbrella of enabling government institutions,
which accentuates values, safeguards social identity, and achieves human resource

development as well as balanced development, providing adequate infrastructure,
advanced legislation, and an inspiring business environment.

Kuwait’s ruler, Sabah Al-Ahmad Al-Jaber Al-Sabah stated addressing the country’s 2035
vision.*3

Kuwait emphasizes that its development plan for the upcoming years would importantly
be financed by the private sector in addition to the public budget sources. The secretary general
of the Supreme Council for Planning and Development, Khaled Mahdi said, “Financing of the
current five-year development plan was being shared by both the public and private sectors. He
said that the general government sector was providing 49.3 percent, oil sector was contributing

33.8 percent while the private sector was contributing 16.9 percent.”*’

436 NEWKUWAIT, supra note 24.

437 Mahdi elaborated on the upcoming different infrastructure projects and the importance of triggering private
sector growth and participation in the country’s development plans. Kuwait to Invest KD 4.75bn in New
Development Plan — Financing Shared by both Public and Private Sectors, KUWAIT TIMES (Aug. 1, 2016)
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The third phase of Kuwait’s medium-term development plan is being launched for the
period 2020-2025.%3% This phase shall focus on enabling the private sector by constructing
concrete steps to transform the government from operator to regulator of economic activity.**
This period shifts to the mechanisms in which the private sector can best contribute to the
economy. And the plan seems to rightly attempt to address the abstracts of the desire for private
participation in Vision 2035 to actual roadmaps for means in which such participation may best
take place. These efforts are pending.

And the UAE Vision 2021 embodies similar aims in diversifying the economy and
inducing private sector participation in the country’s development plan.*** There are also further
different components in Dubai Plan 2021 that even aim to achieve higher levels of happiness by
having “happy individuals proud of their culture”.**! This would certainly be balanced out where
Dubai may have a stronger private sector role than other emirates. This may explain the reason
for the language in this plan entailing more of maintaining the high level of business sector

performance and boasting about the business-friendly environment and an investment-appealing

destination, yet still focusing at this stage on empowering the level of innovation in Dubai.**?

http://news.kuwaittimes.net/website/kuwait-invest-kd-4-75bn-new-development-plan-financing-shared-public-
private-sectors/. To get more details about the country’s development plan for the next period, see Development
Plans, MIN. PUB. WORKS KUWAIT,
http://www.mpw.gov.kw/sites/en/developmentplans/Pages/DevelopmentPlans.aspx (last visited Feb. 28, 2017);
GEN. SEC. SUPREME COUNCIL FOR PLANNING & DEV., A DRAFT STRATEGIC VISION FOR THE STATE OF KUWAIT
2010-2035: AN EXECUTIVE SUMMARY 3-5,
https://www.scpd.gov.kw/archive/The%20Vision%200f%20The%20State%200f%20Kuwait.pdf (last visited Apr.
18,2019).

438 (Atakhteet): Tarkeez Alkhita Alinmaiya Athaltha Ala Ishrak Algitaa Alkhas Bitanmiya [(Planning): Focusing the
Third Development Phase on Private Sector Participation in Development)], KUNA NEWS (May 22, 2019),
http://www.alkuwaityah.com/Article.aspx?id=493139.

49 g

440 See U.A.E. VISION 2021, supra note 24.

441 DUBAI PLAN 2021, supra note 24.

442 Id
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Other emirates of the UAE lack Dubai’s regional peculiarity, which is what brings them
closer to the current status of their Gulf peers and distances Dubai in this regard. And so, in
Dubai, it may not be solely about empowering and enabling the private sector as a goal in itself
because of an overly expansive government role in the economy. The private sector is still
invited to participate in not only commercial services, but public services to residents of the
emara through PPPs too. And since the city aspires to being amongst the most innovative cities
of the world, it aspires to have public infrastructure that is globally competitive and the most up
to date.**?

In fact, Dubai has already moved on and advanced in the implementation of smart cities
with smart roads to meet artificial intelligence (Al) demands in the near future as part of the
Smart City and Artificial Intelligence Programme.*** This includes both smart infrastructure and
vehicles in addition to progressive information technology and communication.**> The
furthermore Autonomous Transportation Strategy launched in Dubai back in 2016 promises
reaching the target of transforming means of transport to 25% autonomous vehicles by 2030.%4
This initiative is expected to meet different public goals in curbing traffic and travel time, cutting
carbon emissions, and ultimately generating about US $5 Billion in revenues by 2030.*” These
are all characteristics the private sector may best offer when providing innovative approaches.
So, Dubai, in summary, is noticeably taking rapid concrete steps when compared with its Gulf

peers in the adoption of a knowledge-based economy, which Roberto Mangabeira Unger

43 1
444 Accomplishing 75 Smart City and Artificial Intelligence Projects, 132 ALMASAR, June 2019, at 6,
https://www.rta.ae/links/magazine/masar/Al Masar 132 Eng.pdf.

445 Id.

48 Dubai Aims to Improve Public Transport with the help of Al, supra note 267.

7 Dubai’s Autonomous Transportation Strategy, supra note 267.
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describes as entailing, “permanent innovation in procedures and methods as well as in products
and technologies.”**8 The premise of this economy exceeds traditional means in the production
of goods and services, and is rather a “paradigm of production that keeps reinventing itself.”***

The GCC States have also commonly faced challenges of upcoming generations who fear
unemployment may actually be a factor in their way of life. And the benefits that their ancestors
once enjoyed with free housing, health care, employment guarantees, and education, may not
quite be taken for granted anymore.*° Government employment has appeared to broach its over-
populated over-employed environment where nationals retreat to an individually stable
income.*! The private sector has not been completely seen as a major source of job opportunities
and a key player to combat future unemployment of today’s youths. The GCC Development Plan
even acknowledged that amongst the challenges faced by its state members is, “[I|ncongruence
between the role of the private sector in development and the level of incentives provided by the
State for institutions of the private sector.”>

Moreover, the need for infrastructure perhaps comes at a point where urbanization
becomes the inevitable norm all populations expect throughout the world. The likelihood of an

ever-growing population in the GCC from Saudi Arabia to Kuwait and the UAE are unavoidably

met with an equal demand for better links to urban centers.*>

448 ROBERTO MANGABEIRA UNGER, THE KNOWLEDGE ECONOMY 20 (2019).

449 Id.

430 Sultan, supra note 418, at 5-6.

451 Id.

452 GCC Development Strategy, supra note 420.

43 MARKA ADVISORY, PUBLIC PRIVATE PARTNERSHIPS: A VEHICLE FOR THE NEXT WAVE OF INFRASTRUCTURE
DEVELOPMENT IN THE GCC 29 (2012). Kuwait has seen a recent annual population growth of 5.44%, Saudi Arabia
at 2.81%, and the U.A.E. at 2.03%. U.N. DEP’T ECON & SOC. AFF., WORLD POPULATION PROSPECTS: THE 2017
REVISION, U.N. Doc. ST/ESA/SER.A/398 (2017).
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What Infrastructure Matters to the GCC?

Further juxtaposing the ambitious aforementioned development plans with actual sun-
soaked energy facilities and connected roads and rails in project pipelines within the Gulf
countries’ PPP programs is necessary. When it comes to the magnitude of infrastructure projects
the GCC is generally introducing to its pipelines, enormous aspirations are evident. The type of
proposed infrastructure makes more sense when considering one of the single-most shared
objectives triggering enlarged GCC projects pipelines which is diversification away from
depending on a single-source income based on oil rents, with the exception of Dubai particularly
in the UAE but not the federation itself which strongly shares the collective aim. The
introduction of the private partner to implement key sectoral or multi-sectoral projects frees up
public resources in the meantime to focus on other essential public needs. This also helps tackle
short term budgetary constraints caused by the high volatility in the oil market of which many of
the States have largely depend upon for financing their capital expenditures.**

First and foremost, to give a glimpse of the size of what these Gulf States promise of
projects ranges from a promising development of whole new entertainment, logistics, and
manufacturing cities worth US $500 Billion and above, including gigaproject NEOM city and
Red Sea development projects in Saudi Arabia in addition to the Silk City (Madinat Al Harir)
and Five Islands development project in Kuwait, also known as the Economic Zone, with

pipelines projected to total or exceed a massive US $1 Trillion in Saudi Arabia alone.**® These

454 What Drives Crude Oil Prices? An Analysis of 7 Factors that Influence Oil Markets, with Chart Data Updated
Monthly and Quarterly, U.S. ENERGY INFO. ADMIN., https://www.eia.gov/finance/markets/crudeoil/ (last visited
Apr. 22, 2019).

455 Neha Bhatia, Saudi Arabia’s Top 20 Construction Projects to Watch in 2019, CONSTRUCTION WEEK ONLINE
(Feb. 18, 2019), https://www.constructionweekonline.com/projects-tenders/169387-list-of-saudi-arabias-top-
construction-projects-of-2019; Ranju Warrier, Saudi Arabia Construction Projects Hit $1tn Despite $3163bn on
Hold, CONSTRUCTION WEEK ONLINE (Mar. 7, 2019), https://www.constructionweekonline.com/projects-
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projects essentially involve private sector participation, especially foreign investors, yet are not

all necessarily PPPs to be precise.

Figure 9: Saudi Arabia’s Different Projects

‘HIM’LH\H;

.l‘(‘):dd\y<\ ,

Source: Construction Week Online; https://www.constructionweekonline.com/projects-tenders/169387-list-of-saudi-
arabias-top-construction-projects-of-2019

tenders/169858-saudi-arabia-construction-companies-projects-contractors-consultants-q1-2019-research-data;
Khaled Al-Mutairi, The Silk Clly Project Puts Kuwait on Global Investment Map, KUNA NEWS (July 11, 2018),
ww.k eDetails.aspx?id=2736653 &language=en.
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Figure 10: Image of Kuwait’s Silk City and Five Islands Development Project

Source: KUNA News; https://www.kuna.net.kw/ArticleDetails.aspx?id=2736653&language=en

The pipeline of projects that appeared to have pursued the PPP route has been
documented in multiple databases, which ultimately entices the capital required to finance these
projects and particular expertise needed to design, build, and operate and maintain them; skills
and resources abundantly found in the private sector. Some of such databases are 1JGlobal and
InfraPPP.*¢

Kuwait’s pipeline of projects includes a predominant share of energy projects ranging
from oil and gas, power, and renewable energy such as the Kabd Waste-to-Energy Facility PPP,

Al-Khairan IWPP (1800MW), Az-Zour North IWPP, and Kuwait Solar (S0MW).*7 These

436 1J GLOBAL, https://ijglobal.com/ (last visited Nov. 30, 2019); INFRAPPP, http://www.infrapppworld.com/ (last
visited Nov. 30, 2019).

47 KAPP Projects, supra note 16; Transaction Data, MENA: Kuwait, 1] GLOBAL, https://ijglobal.com/data/search-
transactlons (follow “Regions” hyperlink; then follow “MENA: Kuwait” hyperlink) (last visited Apr. 23, 2019);
ojects, INFRAPPP, http://www.infrapppworld.com/project-
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projects complement the broader GCC push for introducing alternative more environmentally
friendly renewable energy sources within, at least timidly pronounced, a global shift away from

438 such as the

traditional global fossil fuels in the outset of pivotal international instruments,
Paris Convention on Climate Change in the wake of adverse climate change effects.*>® Kuwait
has also attempted to initiate the tendering of a PPP project that was called the Abdaliya
Integrated Solar Combined Cycle Project that would have developed “the first solar thermal
power plant in Kuwait.” The problem is that this project has apparently put on hold and promised
to be retendered with no further actions taken as of this moment.*®°

In the transport sector, both previously mentioned Kuwait National Rail Road System
(KNRR) and Kuwait Metropolitan Rapid Transit System are amongst the most distinct.**! There
has also been an announcement to build an airport in the Northern part of Kuwait through private
sector participation prices at US $12 Billion, where the airport would supposedly be built,
operated, and managed in partnership with the private party, according to the Head of the

Directorate General of the Civil Aviation.*** Water projects also exist, like the Umm Al-Hayman

Waste Water Treatment Plant and Kuwait Desalination Plant.*5* There are additionally social

tracker?orderby=&ordersort=&selectall=0&country%5B%5D=123 &investment=&datefinancialclose | =&datefinanc
ialclose2=&project=&company=&wpv_filter submit=Search&page=1&page2=1 (last visited Aug. 30, 2017).

458 GCC and UNEP Partner, supra note 18; FERROUKHI ET AL., supra note 18, at 11-17.

49 GCC and UNEP Partner, supra note 18; FERROUKHI ET AL., supra note 18, at 11-17.

460 ISCC, supra note 20; Barkatali & Kirton, supra note 20; Bintcliffe, supra note 20.

461 MENA: Kuwait Transaction Data, supra note 457; Project Tracker, supra note 457; KAPP Projects, supra note
16. Nevertheless, there have been continuous delays to these projects. See Zakariya Mohammed, Alhukooma Tashko
Alhay’atayn [The Government Complains about the Two Authorities], AL QABAS NEWS. (Apr. 19, 2019),
https://bit.ly/2Pap6vy.

462 Kuwait Plans New Airport in the North- DGCA Chief, KUNA NEWS (Mar. 21, 2018),
https://www.kuna.net.kw/ArticleDetails.aspx?id=2704198 &language=en.

463 KAPP Projects, supra note 16; MENA: Kuwait Transaction Data, supra note 457; Project Tracker, supra note
457,
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infrastructure projects like the Kuwait Schools Development Program PPP which appear to be at
a very early stage with uncertain prospects though.*¢*

An important fact remains in Kuwait, it has been promising a relatively large pipeline of
PPP projects for about a decade now and has issued the relevant regulatory framework exceeding
its peers, yet a major impediment remains, only two of such projects, namely Az-Zour North
IWPP and Umm Al-Hayman Waste Water Treatment Plant and Kuwait Desalination Plant have
taken aground.*®® This fact worries investors and hints towards difficulties implementing the
country’s PPP program, an issue significantly tied to the government’s institutional capacity.**
A big promise to live up to.

Saudi Arabia certainly has the largest pipeline of projects amongst these three states to
feed its vast landmass at a value ranging up to a big US $1 Trillion. The extent of private
participation in such projects may be unclear at instances since no clear standardized manner of
project procurement has been set, an issue discussed later in this study. Nonetheless, in transport
itself, the state is seeing the prospects of multiple projects such as the BOT of the Taif

International Airport and expansion of both Yanbu and Jubail Airports, in addition to

privatization of the operation and maintenance of Riyadh’s King Khaled International Airport,*®’

464 Al Andalus Hospital Kuwait appeared to be part of the pipeline but has been cancelled by the government.
MENA: Kuwait Transaction Data, supra note 457; Project Tracker, supra note 457.

465 Bintcliffe, supra note 20; KAPP Projects, supra note 16; KUWAIT STATE AUDIT BUREAU, TAQREER TAQEEM
KAFAET WA FAELEYAT ALHAYA ALAMA LIMASHROOAT ASHARAKA BAIN ALQITAEN ALAM WA ALKHAS [REPORT
ON THE ASSESSMENT OF KAPPS COMPETENCIES AND EFFECTIVENESS] (2d ed. 2018), https://bit.ly/2DXOteW.

466 Bintcliffe, supra note 20. There have been similar concerns that have been brought up with other countries that
have had promising investor opportunities, yet political disputes have adversely affected the infrastructure market
reputation. Mexico has endeavored on a $13.3 Billion international airport project, Nuevo Aeropuerto Internacional
de Mexico, that has completed 31% of its construction, however, newly elected president eventually decided to
cancel this project. Angus Leslie Melville, Airports- A Folly by any other NAIM, 1J GLOBAL (Nov. 9, 2018, 2:42
PM), https://ijglobal.com/articles/136442/airports-a-folly-by-any-other-naim.

47 Transaction Data, MENA: Saudi Arabia, 1] GLOBAL, https://ijglobal.com/data/search-transactions (follow
“Regions” hyperlink; then follow “MENA: Saudi Arabia” hyperlink™) (last visited Aug. 30, 2017); Project Tracker,
supra note 457; Warrier, supra note 455.
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and King Abdullah Port Expansion and Haramain High-Speed Rail Phase I11.4® A US $3.5-4
Billion King Hamad Causeway has also been announced to connect Bahrain and Saudi Arabia as
to be implemented under a PPP model of a BOT project to start in 2021, but not much further
information was provided at this moment.**

Nonetheless, energy projects possesses the lion’s share of the Saudi pipeline, including
renewable energy projects like the Alfaisaliah Solar PV Plant (600MW), Dumat Al Jandal Wind
Farm (400MW), Midyan Wind Farm (400MW), Sakaka PV Solar Plant (300MW), Al Khafji
Solar Desalination Plant, normally following BOO schemes.*’® Moreover, water and waste
projects also exist, including the Yanbu, Shuqaiq, and Rabigh 3 Independent Water Projects,

claimed to be world’s largest independent water desalination plant, and Shuaibah Power and

Water Plant Expansion.*’! Saudi Arabia has already implemented mega infrastructure projects

468 MENA: Saudi Arabia Transaction Data, supra note 467.

49 Work on $84bn King Hamad Causeway to Begin in 2021, ARABIAN BUS. (Sept. 2018, 10:22 AM),
https://www.arabianbusiness.com/construction/404499-work-on-4bn-king-hamad-causeway-to-begin-in-2021. See
also Minister of Transport Discusses with Bahraini Counterpart Updates to King Hamad Causeway Project and
Linking Railway between the Two Countries, SAUDI MIN. TRANSPORT (Sept. 14, 2018),
https://www.mot.gov.sa/en/MediaCenter/News/Pages/news885.aspx.

470 Whiteaker, supra note 20; MENA: Saudi Arabia Transaction Data, supra note 467; Press Release, Saudi Arabia
Awards First NREP Solar Project (Feb. 6, 2018), https://www.powersaudiarabia.com.sa/web/attach/news/300MW-
Sakaka-Solar-PV-Project-Awarded.pdf; Press Release: Saudi Arabia Opens Bids for First Utility-Scale Wind Farm
(July 23, 2018), https://www.powersaudiarabia.com.sa/web/index.html; The Ministry of Energy, Industry, and
Mineral Resources Launches the Second Round of Renewable Energy Program, MIN. ENERGY, INDUS. & MINERAL
RESOURCES (Jan. 30, 2019), https://www.meim.gov.sa/arabic/mediacenter/press-releases/Pages/meim-launches-
second-round-of-renewable-energy-program.aspx; Sakaka PV Solar Plant, 1] GLOBAL,
https://ijglobal.com/data/transaction/38936/sakaka-pv-solar-plant-300mw-ipp (last visited Nov. 30, 2019); Dumat al
Jindal Wind Farm, 1J GLOBAL, https://ijglobal.com/data/transaction/38521/dumat-al-jandal-wind-farm-400mw (last
visited Nov. 30, 2019); Al Faisaliah Solar PV Plant, 1J GLOBAL,
https://ijglobal.com/data/transaction/45611/alfaisaliah-solar-pv-plant-600mw-ipp (last visited Nov. 30, 2019);
Qurayyat Solar PV Plant: Phase I, 1] GLOBAL, https://ijglobal.com/data/transaction/45614/qurayyat-solar-pv-plant-
phase-i-200mw-ipp (last visited Nov. 30, 2019).

41N MENA: Saudi Arabia Transaction Data, supra note 467; Project Tracker, supra note 457; Signing the Agreement
of Shuqaiq-3 Independent Water Plant, SAUDI WATER PARTNERSHIP PROJECT (Jan. 29, 2019),
http://www.wec.com.sa/NewsAndEventsDetail.aspx?newsID=61; Andrew Roscoe, Consortium Signs Contract for
Saudi Arabia’s Shuqaiq 3 IWP, MID. E. BUS. INTELL. (Jan. 30, 2019), https://www.meed.com/consortium-signs-
contract-saudi-arabias-shuqaiq-3-iwp/; Construction of World’s Largest Independent Water Desalination Plant
Awarded to ACWA Power, SAUDI GAZ. (Dec. 25, 2018),
http://www.saudigazette.com.sa/article/551028/BUSINESS/Construction-of-worlds-largest-independent-water-
desalination-plant-awarded-to-ACW A-Power; Request for Expressions of Interest for Yanbu 4 Independent Water
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using both BOT models to meet the demands of millions of annual Muslim visitors during the
hajj period for pilgrimage and throughout the year for umra, one of the Islamic practices, where
a whole new Hajj Terminal has been established in the city of Jeddah in addition to a Madina
Airport that is set to serve the same purposes and other connecting airports throughout the
Kingdom to expand the number of visitors per year.*’?

The UAE is generally undertaking a proportionately large scale of infrastructure projects
as well to be conducted as PPPs.*”* Now, with Dubai, it has been charging its pipeline of projects
in preparation for it hosting the global event EXPO 2020 and onwards.*’* EXPO Dubai is a
major event in its first version to be held in the Middle East, promising to address critical themes
that include improving mobility by making it smarter worldwide and stressing sustainability in
providing for alternative sources of food, water, clean and renewable energy, and the
preservation of the environment.*’* This event is actually expected to boost the whole UAE
economy by a good US $33.4 Billion or 1.5% and add 905,200 jobs for the period from 2013-
2031 according to a study conducted by global consultancy firm Ernst & Young.*’® Transport

projects have thus been more so a focus of the Government. The Dubai International Airport &

Al Maktoum International Airport are being expanded,*’” Dubai’s Route 2020 Metro Project and

Project, SAUDI WATER PARTNERSHIP PROJECT (Mar. 28, 2019), http://www.swpc.sa/yanbu-4-iwp/; Shuaibah 3
Expansion Il IWP, SAUDI WATER PARTNERSHIP PROJECT .

472 MARKA ADVISORY, supra note 453, at 24-25.

473 The pipeline of projects is valued at $182,870 Billion, which is the total value for all projects from Dubai and the
rest of the U.A.E. Dubai projects are valued at about $13.952 Billion. Transaction Data, MENA: United Arab
Emirates, 1J GLOBAL, https://ijglobal.com/data/search-transactions (follow “Regions” hyperlink; then follow
“MENA: United Arab Emirates” hyperlink) (last visited Dec. 4, 2019).

474 Bridge, supra note 12.

475 Expo 2020 Dubai Themes, EXPO 2020 DUBAL, https://www.expo2020dubai.com/en/discover/themes (last visited
May 19, 2019).

476 Sam Bridge, Revealed Dubai Expo 2020 Expected to Deliver $33bn Boost to UAE Economy, ARABIAN BUS.
NEWS (Apr. 15,2019, 2:19 PM), https://www.arabianbusiness.com/politics-economics/417793-revealed-dubai-
expo-2020-to-deliver-33bn-boost-to-uae-economy.

477 MENA: United Arab Emirates Transaction Data, supra note 473; Project Tracker, supra note 457.
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Metro Red Line is being extended and will be operated and maintained by the private sector
through 2030, which includes connecting lines to EXPO sites,*’® in addition to the Dubai Water
Buses project.*” Other social infrastructure projects comprise of Dubai Health Care City and

1,80 while the power project of Jebel Ali Dubai

Dubai Emergency Care and Trauma Hospita
Power Plant (1330MW) and Mohammed bin Rashid Al Maktoum CSP and Solar PV Plant Phase
IV (950MW) and Phase III (800MW) is also part of the scheme of the infrastructure pipeline in
Dubai.*8!

And here particularly amongst all the GCC States above, energy diversification is
certainly noticeable in comparison with all other sectors in terms of potential for private
participation. Fossil fuels have been a source of power generation for the Gulf States for
decades,*®? but the reasoning behind renewable energy like solar is rather logical when
considering the geographic and climatic positioning to generate electricity for consumers in the
country. These states have possessed great solar potential.*®3 And while the sun has been a great
source of energy, it has also been a significant source of heat during the Gulf countries’
extremely hot summers, reaching and exceeding temperatures of 50 Degrees Celsius (120+

Fahrenheit). This means the demand for cooling systems is noticeably high, which makes this

part of the world the highest energy consuming region.*3*

478 James Hebert, Dubai to Launch RFQ for Metro O&M, 1] GLOBAL (Apr. 24, 2019),
https://ijglobal.com/articles/139495/dubai-to-launch-rfq-for-metro-o-and-m; MENA: United Arab Emirates
Transaction Data, supra note 473.

47 MENA: United Arab Emirates Transaction Data, supra note 473 (last visited August 31, 2017).

480 g

481 The pipeline of projects is valued at $182,870 billion, which is the total value for all projects from Dubai and the
rest of the U.A.E. Dubai projects are valued at about $13.952 billion. MENA: United Arab Emirates Transaction
Data, supra note 473.

482 Laura El-Katiri & Muna Husain, Prospects for Renewable Energy in GCC States: Opportunities and the Need for
Reform 2 (Oxford Institute for Energy Studies Paper MEP 10, 2014).

483 RABIA FERROUKHI ET AL., IRENA, RENEWABLE ENERGY MARKET ANALYSIS: GCC 2019, at 30-31 (2019).

484 F]-Katiri & Husain, supra note 482, at 1.

126

www.manaraa.com



Yet, solar-sourced energy demands necessitate advanced technologies in electricity
conversions and storing as batteries become more efficient. Innovative capabilities to produce
solar energy are certainly qualities the private sector may best offer. And so ultimately, the
cheaper solar energy becomes, the easier it is to utilize such source. Price reductions in solar
energy generation are in fact real and seem to only be heading downwards.**® In a study that
assessed the costs of solar panel installations of a dataset covering the period from 2005-2011,
there was a consistent trend of cost reduction with increased manufacturing of this type of energy
technology.**® And one of the principal ingredients in price reduction has been due to a decrease
in the price of one of the key component raw materials in solar panel technologies, polysilicon,
with forecasts of further declines in such prices.**” China in this regard has significantly led the
rapid increase in solar panel technology installations.**®

Oil as a source of electricity generation largely utilized in the Gulf States is both costly
and may produce adverse environmental impacts.*® Discussions about solar energy do not
disregard the potential for other renewable sources in the GCC like wind.*® And here the
discussion about obsolescence applies as mentioned about the future role of automated vehicles.
The decreased costs of renewable energy capable of generating similar amounts of electricity
makes fossil fuel electricity more costly and thus less desirable.*’! This is especially true where

energy storage comes into play and its use can be utilized throughout any given moment of the

485 FERROUKHI ET AL., supra note 483, at 84—85.

486 Unni Pillai & Kyle Kruz, Source of Cost Reduction in Solar Photovoltaics 2, 5-6, 22-23 (MPRA Paper No.
46657, 2013).

487 Unni Pillai & Jamison McLaughlin, 4 Model of Competition in the Solar Panel Industry 20-21 (MPRA Paper
No. 46655, 2013).

438 Pillai & Kruz, supra note 486, at 4, 10-11, 22.

489 El-Katiri & Husain, supra note 482, at 3, 5-6.

490 FERROUKHI ET AL., supra note 483, at 3334, 86-88.

41 Pillai & Kruz, supra note 486, at 1-2.
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day and weather condition. At the same time, this so to say new sector to GCC States could
perhaps offer new job opportunities, with caution about the extent of such employment in light of
previous discussions in this study. Nonetheless, the energy market in the GCC does have its
specificities in terms of its regulatory schemes.

Figure 11: Suitability Analysis Results for On-Grid Solar PV (Left) and On-Grid Wind (Right) in Select GCC States
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Source: IRENA (2019d), Global Atlas Suitability Map, Solar PV Map Data: World Bank Group, 2018, Global Horizontal Irradiation kWh/m?
World 1km, Wind Map Data: Technical University of Denmark Global Wind Atlas, Average Wind Speed Tkm at 100m height

Note: *The four countries with the lowest areas have been selected for magnification; Higher scores represent increased suitability.

Natural Resources’ Regulatory Sensitivity

Some GCC governments have been more sensitive towards contracting with a private
partner in certain sectors more than others. While different energy projects have taken their fair
share of current and future infrastructure pipeline activity, challenges remain in government to
private sector relationships in such fields, namely, non-renewable energy projects, i.e. oil and gas
particularly in these countries.

The Constitution of Kuwait provides in Article 21, “Natural resources and all revenues

therefrom are the property of the State. It shall ensure their preservation and proper exploitation
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due regard being given to the requirements of State security and the national economy.”**> And
so, evidently, the state is the sole owner of such resources, which shapes the type of contractual
relationship it may enter with any private party in any upstream, downstream, or midstream-type
project.*

Article 14 of the Saudi Arabian Basic Ordinance of Governance, Constitution, similarly
provides, “All God's bestowed wealth, be it under the ground, on the surface or in national
territorial waters, in the land or maritime domains under the state's control, are the property of
the state as defined by law. The law defines means of exploiting, protecting, and developing such
wealth in the interests of the state, its security and economy.”*%*

Moreover, the UAE Constitution draws on the same conclusions as its other GCC States,
asserting, “The natural resource and wealth in each Emirate shall be considered the public
property of that Emirate. Society shall be responsible for the protection and proper exploitation
of such natural resources and wealth for the benefit of the national economy.”**

And while Law 116 of 2014 Regarding Public-Private Partnerships in Kuwait (Kuwait
PPP Law), as shall be displayed in more detail further in this study, does not explicitly exempt

any sector from PPPs as per Article 1(1) of this Law, this is contingent on Articles 152 and 153

of the Constitution.**® Article 153 prohibits monopolies except for by law and for a limited time,

492 KUWAITI CONSTITUTION, art. 21.

493 Upstream would refer to the process of exploring after identification of geographic areas containing oil and gas
such reserves; midstream refers to transportation of resources through means like pipelines to be processed and
enable their chemical enhancements, and downstream is the refining and marketing process itself. Rolando
Ossowski & Harvard Halland, Key Aspects of Fiscal Management in Resource-Rich Countries, in BALANCING
PETROLEUM POLICY: TOWARD VALUE, SUSTAINABILITY, AND SECURITY 4—6 (Alexander Huurdeman & Anastasiya
Rozhkova eds., 2019).

494 SAUDI BASIC ORDINANCE OF GOVERNANCE, art. 14,

495 U.A.E. CONSTITUTION, art. 23.

49 Kuwait Public Tenders Law, art. 1(1) (“Public Private Partnership Project or PPP Project: a project to implement
an activity through which the State targets to provide a public service of economic, social or service importance, or
to improve an existing public service or to develop, reduce the costs or increase the efficiency of any such service,
procured by the Authority in cooperation with the Public Entity and in accordance with the PPP Model after the
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while Article 152 provides, “No concession for exploitation of either a natural resource or a
public service may be granted except by a law and for a limited period. In this respect, the
preparatory measures facilitate the operations of prospecting and exploration and ensure
publicity and competition.” The particular legislative requirement to conduct specific tasks
within the energy sector may prove to be an impediment and could challenge the very idea of
efficiency, an idea both public and private sectors thrive for in such mega projects, especially
when certain state institutions struggle with the idea of cooperation.**” This is not to imply
liberalizing the oil and gas sectors completely and allowing neoclassical economic theories of
supply and demand and elimination of price ceilings to prevail, such as the reaction to negative
periods in the United States during the 1970s with shortage of gas supply, and Reagan’s free
market journey.**® This is rather certainly contextual and constitutional provisions in these GCC
States have been in place to achieve their own version of welfare. Whereas foreign corporations
operated in oil and gas production at early stages when supply was high, GDPs of the GCC
States were low, and necessary local technical expertise was unavailable until these Gulf
countries retained this role on a strategic and national security basis, and thus a wave of

nationalization policies took over and capable national oil and gas corporations were established,

approval of the Higher Committee, provided it does not contradict with the provisions of Articles 152 and 153 of the
Constitution.”).

47 Kuwait, for instance, has witnessed quite some time of political instability where the Emir, by means of his
authority in Article 107 of the Kuwaiti Constitution, has dissolved the parliament seven times over the last decade.
Kuwait Parliament Dissolved Amid Tensions, THE NAT’L (Oct. 16. 2016, 4:00 AM),
https://www.thenational.ae/world/kuwait-parliament-dissolved-amid-tensions-1.163329; Courtney Freer, Pessimism
of the Kuwaiti Opposition in the Face of Upcoming Elections, ARAB GULF STATES INST. WASH. (Oct. 7, 2016),
http://www.agsiw.org/pessimism-of-the-kuwaiti-opposition-in-the-face-of-upcoming-elections/.

498 It could conversely be debated that what is termed deregulation leads to imperfect distributions of profits
amongst oil and gas producers achieve unwarranted welfare results that certainly result in no populist agenda.
Richard J. Pierce, Natural Gas Regulation, Deregulation, and Contracts, 68 VA. L. REV. 63, 69-74 (1982).
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yet certain technical expertise remained within certain multinational corporations.** Saudi and
Emirati policies in this regard remain more lenient and allow for more participation from the
private sector in oil and gas production.>*

Moreover, Law No. 22 of 2015 Regulating PPP in the Emirate of Dubai (Dubai PPP
Law) exempts from its scope of application, “a. Electricity and water production Partnership
Projects governed by the above-mentioned Law No. (6) of 2011 (Regulating Participation of the
Private Sector in Electricity and Water Production in the Emirate of Dubai)...”>°! Independent
Water and Power Projects (IWPP) do have specific provisions and Dubai seemed to have been
extensively initiating multiple projects under this model in comparison with other GCC States.>*
A similar Kuwaiti approach is pursued as to water and electricity sectors, yet Saudi Laws provide
no such explicit provisions that exempt sectors and seem to leave this on a rather ad hoc basis.>%

Oil and gas sectors are moreover generally either exempt from falling under traditional
provisions within tendering and public procurement laws in GCC States like Kuwait, or need to

follow other sui generis procedures.’* The contractual arrangements pertaining to such natural

499 GULF CENTER FOR DEV. POL’Y, ALTHABET WAL MUTAHAWEL 2014: ALKHALEEJ BAIN ALSHIQAQ ALMUJTAMAEY
WA TARABOT ALMAL WALSULTA [THE CONSTANT AND THE CHANGING 2014: THE GULF BETWEEN SOCIAL
DISMANTLING AND ASSOCIATION OF MONEY AND POWER] 138—41 (2014).

500 1d. at 149.

S0 Law No. 22 of 2015, art. 4(2)(a), Regulating PPP in the Emirate of Dubai [hereinafter Dubai PPP Law].

302 MARKA ADVISORY, supra note 453, at 32.

503 Relevant Saudi regulations at the current stage include: Royal Decree No. M/15, 5/1/1421H (2000) Foreign
Investment Law (Saudi Arabia) [hereinafter Saudi Foreign Investment Law]; Royal Decree No. M/25, 4/5/1425H
(2004), Competition Regulation (Saudi Arabia); Royal Decree No. M/18, 20/3/1427H (2006), Classification of
Contractors Regulation (Saudi Arabia); Royal Decree No. M/58, 4/9/1427H (2006), Regulating Government
Tenders and Procurement (Saudi Arabia) [hereinafter Saudi Government Procurement Law] (“[A]ll government
works and procurements shall be put up for public tender except those exempted under the provisions of this Law.”);
Cabinet Resolution No 355, 07/06/1438H (April 2, 2017), Organization of the National Center for Privatization
(Saudi Arabia) [hereinafter Saudi NCP Law] (“For the purpose of application of privatization, the projects related to
the participation of private and public sector shall be included in the privatization.”); Saudi Implementing
Procurement Regulation; Resolution No. 510, 23/11/1426H (2005), Regulating the Saudi Authority for Contractors
(Saudi Arabia). Such regulations shall be the basis of further research in a later stage of this study.

504 See, e.g., Kuwait Public Tenders Law, art. 2. The other GCC States make no explicit procedures or exemptions
for such contracts.
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resources fall under different institutional schemes where central tenders agencies do not
exercise the same functions to procure projects and regular monitory authorities exercise
different rights.’® This practice is similar to what many legal systems acknowledge defense
contracts as falling outside the scope of general procurement laws worldwide due to their
sensitivity and national security element. Consequently, for oil contracts in Kuwait, the same
exceptional rules should apply when such contracts adopt PPPs as their arrangement. This is
especially in light of the fact that the country has namely established SOEs, like Kuwait
Petroleum Corporation, for the particular purpose of administering the oil sector.>%

Ultimately, specific enabling regulatory environments must exist for public-private
partnerships to transpire in certain sectors and such approach hints towards the changing
dynamics towards key players in GCC states’ policies and economic, political, and societal
structures, and push for diversification of state revenues as well.

This illustration of a decade’s or two worth scheme that involves numerous infrastructure
projects necessarily raises the question as to the extent to which the private sector can partner
with governments to achieve these countries’ future development plans and how this sector
would be enabled to assume such role. If there is one thing to conclude and further excavate in
connection with all previously mentioned GCC development plans and corresponding
infrastructure projects, it is emphatically that they all in varying levels entice a future that builds

on one primary model, neoliberalism.>"’

305 See, e.g., id.

306 4bout Us, KUWAIT PETROLEUM CO., https://www.kpc.com.kw/ (last visited May 20, 2019).

507 Certainly, to a lesser degree in Dubai in comparison with the Abu Dhabi development plan and other GCC
members, Kuwait especially strongly emphasizing this model in its different sectors, which could be because it has
been the most conserved with regards to the oil and gas sector. ALTHABET WAL MUTAHAWEL 2014, supra note 499,
at 164-65.
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Governance and the Problem of Publicly Led Infrastructure Projects in the Gulf

While government initiates and administers many infrastructure services that might not
be ideal in terms of the caliber of services, private expertise could fill a gap and provide higher
quality infrastructure and services. The importance of looking into development promises and
project performance of Gulf Arab states is the dynamics of publicly vis-a-vis privately led
infrastructure projects and provision of public services models. Yet, sometimes, there can be
grey areas when the nature of the public or private sector is not that clear. There are entities that
appear to be state owned and state subsidized albeit are essentially of a private nature. The
presence of government support to local private corporations is neither a new phenomenon nor
completely negative in itself. Economic growth in one of the world’s perhaps most successful
economies, Korea, started with state subsidization of local private entities to help stimulate their
grow and allow them to subsequently compete globally.’*® To put things more into perspective
regarding the disparity of public or private participation in infrastructure though, the function and
characteristics of widespread public corporations, or state-owned enterprises (SOEs) in the Gulf
and infrastructure projects are the rather important theme. Safeguards to ensure healthy fair
business environments and proper corporate governance are the where discussions may more

constructively take place.

The Role of SWFEs in Infrastructure Project Financing or Empowering the Private Sector
through Local Investment?

The topic of the role of Sovereign Wealth Funds (SWFs) in domestic investments and

their supposed counterintuitive nature may have caused some controversy in terms of opting

508 MILHAUPT & PISTOR, supra note 360, at 116-25.
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instead for foreign high-return and low risk infrastructure investment opportunities in low-
income countries.’” In other words, where the SWF invests in infrastructure projects in the
country it is incorporated in, questions may arise in connection with the viability of such
approach. A SWF would regularly be categorized as an institutional investor, a term that includes
pension funds, insurance companies, and mutual funds, where the government contributes to the
entity’s capital, of which capital would usually be of a significant size.’'’ Therefore, mobilizing
financing of large projects from such institutional investors worth trillions may unleash large
opportunities to fill infrastructure gaps globally.’!!

Nonetheless, there is some literature that attempts to explain the viability of SWFs
intervening in instances as co-financers or co-investors in infrastructure projects, where although
the return on investment may not be high, by using tools like PPPs, the SWFs would aim to
achieve greater domestic social benefits and as a result incite the private sector to such market
related to the project.’!?

SWFs are precisely a key feature of the Gulf Arab States, particularly Kuwait, Saudi
Arabia, and the UAE. Kuwait was the first to establish a SWF, the Kuwait Investment Authority

(KIA), in the 1950s.%"3 KIA is ranked 5 largest SWF in the world according to the Sovereign

Wealth Fund Index (SWFI) ranking for 2016 with $592 Billion in assets,’'* followed by the

509 Alan Gelb, Silvana Tordo & Harvard Halland, Sovereign Wealth Funds and Domestic Investment in Resource-
Rich Countries: Love Me, or Love Me Not?, ECON. PREMISE, no. 133, Jan. 2014, at 1.

510 Rafaelle Della Croce, Fiona Stewart & Juan Yermo, Promoting Long-Term Investment by Institutional Investors:
Selected Issues and Policies, 2011 OECD J., Sept. 2011, no. 1, at 145, 148.

11 Raffaele Della Croce & Juan Yermo, Institutional Investors and Infrastructure Financing 8 (OECD Working
Paper on Finance No. 36, 2013).

312 Gelb, Tordo & Halland, supra note 509, at 3.

313 Steffen Kern, Sovereign Wealth Funds: State Investments on the Rise, DEUTSCHE BANK RES., Sept. 2007, at 4.
514 Sovereign Wealth Fund Rankings, SWFI, http://www.swfinstitute.org/sovereign-wealth-fund-rankings/ (last
visited Mar. 3, 2017).
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Saudi SWF, Sama Foreign Holdings with $576 Billion in assets,>!> whilst the Abu Dhabi
Investment Authority is in 3™ place with an asset as large as $792 Billion.*'¢ It must be pointed
out though that the Saudi Government promises the market the largest SWF yet to come worth
some $2 Trillion after putting a part of ARAMCO, the Saudi Oil giant state owned corporation,
for IPO.3""

One of the criticisms SWFs face in investing domestically is the political bias or
element.>!® It is also imperative to be alert that SWFs do not replace the private sector.
Moreover, SWFs should not replace the regular national budgetary process in projects with high
social and economic return in sectors such as education and health for example,’'® because there
certainly remains an element of accountability for the government by its citizens or general
infrastructure services users.

A similar discussion may be about the role of the broader institutional arrangement of
state-owned enterprises (SOEs). These enterprises were defined by OECD’s Guidelines on
Corporate Governance of State-Owned Enterprises as:

Any corporate entity recognised by national law as an enterprise, and in which the

state exercises ownership, should be considered as an SOE. This includes joint

stock companies, limited liability companies and partnerships limited by shares.

Moreover statutory corporations, with their legal personality established through

specific legislation, should be considered as SOEs if their purpose and activities, or
parts of their activities, are of a largely economic nature.>?°

515 Id.

516 Id.

317 Stephanie Bianchi, The Key Questions Asked about Saudi Arabia’s $2 Trillion Fund, BLOOMBERG (May 5, 2016,
5:20 AM), https://www.bloomberg.com/news/articles/2016-05-25/key-questions-raised-by-the-2-trillion-saudi-
wealth-fund-plan.

518 And, in order to attempt to overcome such criticism, certain corporate governance structures within a SWF
should be ensured such as, having an independent board, professional staff, transparent reporting, and independent
auditing. Gelb, Tordo & Halland, supra note 509, at 2-3.

S91d. at 3-4.

520 OECD, GUIDELINES ON. CORPORATE GOVERNANCE OF STATE-OWNED ENTERPRISES 14 (2015).
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There could be confusion as to whether the private partner may be a SOE. One example
on such ambiguity is the role of Chinese SOEs in PPP projects.’! In China, the non-
governmental partner in PPPs is defined as “social capital” rather than “private capital”. This
hence allows SOEs to enter the bidding process for PPP projects.’?* And thus the idea of a
public-private partnership does not become that apparent as it sounds more like a public-public
relationship. This defeats the whole purpose of both private sector expertise and finance that help
fill the infrastructure gap tailored to local needs. So, the GCC for instance may need private
sector efficiency and innovation even more so than the fiscal benefits that private finance brings
with it.

The problem of SOE participation in infrastructure projects as a bidder revolves around
the whole idea of competition. To uphold a competitive business environment in the GCC, equal
opportunities must be granted to different actors that decide to enter the country’s infrastructure
market.’?® An unfair advantage granted to the country’s SOEs to bid on the same countries’
infrastructure projects is like government contracting with government, i.e. conflict of interest.
The Asian Development Bank (ADB), for this reason, elicits a number of requirements to
prevent SOEs from bidding on any of the Bank’s procurement processes.’?* The ADB
necessitates its prior assessment to ensure the SOE generally:

a) Has a separate legal personality from the state government;

21 In China, Public-Private Partnerships are Really Public-Public, BLOOMBERG (Feb. 27, 2017, 4:00 PM),
https://www.bloomberg.com/news/articles/2017-02-27/in-china-public-private-partnerships-are-really-public-public.
522 Id.

523 OECD, OWNERSHIP AND GOVERNANCE OF STATE-OWNED ENTERPRISES: A COMPENDIUM OF NATIONAL
PRACTICES 51-52 (2018).

524 ASIAN DEV. BANK, STATE-OWNED ENTERPRISES: GUIDANCE NOTE ON PROCUREMENT 67 (2018).
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b) Does not receive substantial subsidies, budgetary allocations, benefits, or tax exemptions
provided by the state government;
¢) Operates under the same commercial conditions as private sector firms.>?

Large participation of SOEs on the private financing side through SPV equity share
ownerships must be carefully considered as well. Attention must be exerted so as to alert
cautiousness about diminishing private accountability when such private actors ultimately rely
on the high government capital as a bailout or option to simply walk away from projects and
cause financial losses to the public budget. The private partner must remain incentivized to
provide quality infrastructure in an efficient manner in exchange for adequate returns on
investment that are best achieved when the private partner predominantly raises finance from
debt and equity instead of a government lion’s share. A majority government shareholder could
also mean some conflict of interest when in all reality the state actually sits in board meetings of
SPVs and makes critical investment-related decisions that could hold certain biases. So, the
government makes decisions on two sides, the government project owner side and private, but
really majority government comprised side. A display of Kuwait’s Shamal Azzaour Al-Oula PPP
project shareholding scheme in this Figure may illustrate this structure at play. The project that
reached financial close offers up to 50% to citizens in addition to the two public entities (10%)

and this does lead to a bit of confusion in terms of accountability.

525 Id.
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Figure 12: Kuwait’s Shamal Azzour Al-Oula PPP Project SPV Shareholding Structure

Kuwait's Shamal Azzour Al-Oula SPV Shareholding
Scheme (%)

40

= Kuwaiti Citizens
= Kuwait Investment Authority
= Kuwait Public Institution for Social Security

Current Private Shareholders

Source: KAPP

This is why the shareholding scheme enabling public participation in Kuwait by offering

shares of established SPV to citizens is to be confined to certain thresholds as total percentages at

a third or less of the total capital of the SPV so as to uphold the true essence and nature of a

private participation in infrastructure project. Projects with majority public financing must

consequently be called as accurately as they are, publicly financed projects and not genuinely

privately financed projects.

From SOEs to Privatization in the Gulf: A Complex and Slow Process

Despite the abundance of SOEs in the Gulf,’*® the predominant public enterprise lead is

not at least a particularly successful phenomenon in many other states. A sort of backlash

towards the role of SOEs in the provision of infrastructure occurred in the 1960s after the rapid

326 Steffen Hertog, How the GCC Did It: Formal and Informal Governance of Successful Public Enterprise in the
Gulf Co-Operation Council Countries, in TOWARDS NEW ARRANGEMENTS FOR STATE OWNERSHIP IN THE MIDDLE

EAST AND NORTH AFRICA 72—73 (2012).
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growth of such institutions post World War I1.27 Poor quality of services were associated with
such public enterprises, which, first led to reforms within these enterprises, and at a later stage,
by offering private investors the opportunity to provide public services. This latter stage was also
attributed to the privatization wave that was perceived as a huge success. This wave did not
come through without criticism, especially due to raising costs of services to end users and
workers, while benefiting private investors and taxpayers.>?

Gulf public enterprises do retain many of what may be perceived as essential services to
the state’s citizens, like education, heath, and perhaps even water and electricity. And while
public enterprises provide such critical services, they could be missing out on commercial
benefits by charging a lower fare or fee for the service.’?® These same public institutions may be
overstaffed as well.**° Yet, for some time, the regular presence of SOEs might have minimized
the GCC governments’ need to contract and partner with the private sector to implement its
infrastructure projects and rather rely on these entities and other state authorities to take lead.**!
This status quo may have resulted in some resistance or at least delays to any genuine
privatization programs. Consequently, it is incumbent on Gulf governments to assess where
SOEs have been unnecessarily been crowding out the private sector in providing certain public
services.’*? These governments may perhaps better follow a clearer policy of where the private
sector may provide the service to the society, to allow such to take place, especially in economic

infrastructure. This helps balance the role of state governments in the GCC to differentiate

527 José A. Gomez-lbafiez, Alternatives to Infrastructure Privatization Revisited: Public Enterprise Reform from the

1960s to the 1980s, at 1 (World Bank Policy Research, Working Paper No. 4391, 2007).
528 Id.

529 Id.

530 Id.

31 MARKA ADVISORY, supra note 453, at 26.

532 Hertog, supra note 526, at 89.
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between its function as regulator of state services as opposed to operator and provider of all
public needs, which may be both costly and less efficient.

To reiterate a previous discussion, privatization in its most extreme meaning remains an
option alongside PPP to enable private participation in state infrastructure. And while
privatization is a much more complex process and more difficult to implement, PPPs seem to
offer Gulf States a more acceptable option to offer public services. This is not to suggest that
Gulf governments should just focus on PPPs instead of privatization because government shall
still be a major stakeholder in an asset. Rather, both schemes, PPPs and privatization must be
assessed properly as to what provides the most economically and socially feasible solutions as a
more sustainable model for future GCC generations no longer heavily reliant on oil rents.

The analysis about the extent to which the states of the GCC may be in dire need of more
strengthened private solutions to balance the role of the state, is to essentially look into what
opportunities and potential the private sector in the Gulf retains in the meantime. The nature of

private actors in each state may differ, which is important to understand and address.

The Private Sector in the GCC: Is Your Private Sector Like Mine?

Economist Nicholas Stern outlines the specific features of a private sector and breaks it
down to,

Ownership is typically seen as the defining characteristic of public and private, but

ownership is not, by itself, uniquely defined. Let me briefly list four of the many

aspects of ownership: the right to manage for certain purposes; the right to income

arising from the use of property; the power to transfer property; and the right to
exclude others. One could go on with this list, but I want to make the point that
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measuring ownership in order to say what we mean by public and private is not as
simple as it sounds.>**

Stern goes on to explain how difficult it is to put these aspects to practice in many
instances and how they apply to firms.*** He further explains that public ownership could display
far more characteristics than private ownership and needs to be understood in that context in
detail.*> With that clarification, it is no longer surprising that studies consistently conclude that
the Gulf’s public sector performance is not optimal, and an enhanced private sector role is
critical.>*® While the Gulf States emphasize the role the private sector should play in their
upcoming development plans, it is perhaps necessary to look into this sector’s historical maturity

and current status in the Gulf.

History of the Private Sector in the Arab Gulf

While this segment showcases the evolution of the private sector in the select Gulf
countries, it certainly is not restricted to local private firms. Foreign private entities as well

would be included in terms of their activity in these countries. The end goal is more so to

533 Amartya Sen et al., Development Strategies: The Roles of the State and the Private Sector, Roundtable
Discussion (1990), in Proceedings of the World Bank Annual Conference on Development Economics, at 421, 425
(1991).

534 Id.

S35 Id. at 425-47.

336 The IMF for instance, stressed in its Economic Prospects and Policy Challenges for the GCC Countries report,
following the Annual Meeting of Ministers of Finance and Central Bank Governors in Riyadh, Saudi Arabia on
October 26, 2016, that job creation and raising productivity should be drivers towards private sector reform. INT’L
MONETARY FUND, ECONOMIC PROSPECTS AND POLICY CHALLENGES FOR THE GCC COUNTRIES REPORT 19 (2016),
https://www.imf.org/en/Publications/Policy-Papers/Issues/2016/12/31/Gulf-Cooperation-Council-GCC-Economic-
Prospects-and-Policy-Challenges-for-the-GCC-Countries-PP4828. The Economic Agreement between the States of
the Cooperation Council (EASCC), signed at the 2001 GCC Muscat Summit identified in its preamble “enhancing
market mechanisms and fostering the role of the private sector.” Secretariat General of the Cooperation Council for
the Arab States of the Gulf, Alitafaqiya Aliqtisadiya Bain Dowal Majlis Ataawon [Economic Agreement between
the States of the Cooperation Council], 2001, http://www.gcc-sg.org/ar-

sa/CognitiveSources/Digital Library/Lists/Digital Library/%D8%A7%D9%84%D8%A7%D9%82%D8%AA%D8%B
5%D8%AT7%D8%AF/1111318748548.pdf [hereinafter GCC Economic Agreement 2001].
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illustrate the magnitude of private sector participation in the states’ economic development over
time.

Going back in history, Kuwaiti scholar Khaldoun Al-Nageeb describes the emergence of
the ‘natural state’ in the Gulf and Arab Peninsula not by its tribal societal feature or strict
pastoral economic facade, but by what is referred to as mudharabah, ‘speculative trade’.>*’
Growing regard over time was to acknowledge that this sub-region does not exist in isolation and
rather lives within the broader global community, especially its coastal cities.”*® In the 16™
century, a more observed flow of international companies set sail on these regions shores such as
the East India Companies. This changed the dynamics of mudharaba by controlling shipping
routes of commodities that also entailed an imposition of protection fees by ruling figures
including tribal sheikhs and sultans for such commodities coming by sea. And consequently
money and political power were two associated features and such imposed fees were even
confused with bribes that merchants paid for in return for protection.’*® These fees sometimes
came hand in hand with custom dues and tariffs and were often confused with them and held
different names like Khuwa, brotherliness.>** The idea of ruling authorities at that time came in
par with the notion of merchants and tradesmen, and such similar professions. Often, such ruling

institutions recruited tribal militias that in many cases came from the same tribe and as a result

accomplished the preservation of income and rule of certain territories.>!

337 KHALDOUN NASSAN AL-NAQEEB, SOCIETY AND STATE IN THE GULF AND ARAB PENINSULA: A DIFFERENT
PERSPECTIVE 9 (L.M. Kenny, trans., 2014).

538 Id. at 9. In fact, the mercantile identity of the Arab Peninsula can be traced back to Umar ibn Al-Khattab, the
third Islamic khalifa (Caliphate), and throughout the Abbasid khilafa, which is the perceived third Islamic dynasty.
The Abbasid dynasty reigned from 1258 CE. /d. at 32-33.

59 Id. at 12-13.

40 1d. at 12-14.

4 Jd at 15,
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While tribal figures later engaged in economic activities within territories of the Gulf,
they also started to pay taxes, fees, and zakat to ruling authorities, to the extent that the Emir of
Kuwait in the early 20" century accrued 7% of the income of the state.>** All of such
components formed governance structures that could be premised on the idea of “crony
capitalism”, or combining both political power and economic ownership of the state.’**
Commercial activities included trading in silk and spice, pearls, coffee, slaves and horses, and
even manufacturing fabrics that were governed by supply and demand, a mini version of today’s
capitalist structure, although later these territories witnessed monopolies take place.** There is
much to say about how later imperialistic schemes also shaped the economic, political, and social
structures of the Gulf countries, and the British protectorates enabled ruling institutions to
preserve their ruling status by means of such protectorate agreements and no longer by particular
fees imposed.>*®

The period around the mid 20™ century onwards emanated a pivotal point for the
economic history of these GCC States, the discovery of oil. International corporations flocked all
the way to this geographical area and simply put leased these lands from Gulf States
Governments, which generated external income and ultimately shaped what could be called a
“rentier state”.’*6

Lama Abu-Odeh discusses rentierism and the distributional effects and points out:

Put differently, the non-laboring citizen of a rentier state demands distribution

directly from the state, as a citizen, and the state, owner of wealth, giveth and taketh
away without obligation towards its citizens as producers. Its bounty is therefore

%2 Gray, supra note 352, at 12; AL-NAQEEB, supra note 537, at 15-16.
343 ALTHABET WAL MUTAHAWEL 2014, supra note 499, at 178-79; Gray, supra note 352, at 1.
34 Such as monopolistic practices by the East Indian Companies. AL-NAQEEB, supra note 537, at 17, 26, 41, 51.
545

1d. at 58-59.
346 The rentier state in turn generated opposition from certain sects of the societies like religious leaders and tribal
groups whom suddenly lost most of the power they once possessed while ruling authorities were no longer being
surrounded by them. /d. at 80—82,91.
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experienced by the citizens as both arbitrary and undeserved at the same time, i.e.,
almost mystical. Just as the source of the wealth itself (oil) seemed to fall from the
sky (or rather flow from earth) like manna from heaven (or fountains of black
liquid), so does the state in giving and withholding it acts as mysteriously and
arbitrarily.. .

This description may perhaps explain the strong government role in the Gulf to control
about all aspects of life of citizens, which also would mean that other actors, i.e. the private
sector, need not play a big role to provide for the countries’ citizens. Matthew Gray claims that
what the GCC States are rather lately witnessing is a period of “Late Rentierism” as he calls it.>*®
This is where the concept of rentierism has progressed through different stages in these States
due to the global economy and trade and investment liberalization in places like Dubai, which
also diversified its economy.>* This idea of late rentierism may seem like it is difficult to subject
the whole GCC to, as perhaps the Dubai model is rather blatant in this regard.>>° The other Gulf
States have been slower to recognize any urgent need to accelerate diversification of their
economies, instead more comfortably sticking with instant generation of rents from oil until
volatility alerts in commodity prices start kicking in.>>!

Al-Nageeb ultimately poses the question as to what is left for the private sector and the
role it could play in light of the abovementioned governance scheme, and he answers,

The answer to this question lies in the fact that the private sector plays an important

role in rounding out the control of the ruling elite over the economy. Thus the ruling
elite gets possession of the sate resources, which it does not own, through the

47 Lama Abu-Odeh, The Supreme Constitutional Court of Egypt: The Limits of Liberal Political Science and CLS
Analysis of Law Elsewhere, 59 AM. J. ComMP. L. 985, 1006 (2011).

38 Gray, supra note 352, at 15, 23-35.

549 14

330 Gray acknowledges variances of the idea of late rentierism across GCC countries though and sets certain core
characteristics that they meet to transition to such status. These aspects include: 1) a responsive but undemocratic
state; 2) Opening up to Globalization, but with Some Protectionism Remaining; 3) An Active Economic and
Development Policy; 4) An “Energy-Driven” vs. an “Energy-Centric” Economy; 5) An “Entreprencurial State
Capitalist” Structure; 6) A State that is Long-Term in its Thinking; and 7) An Active and Innovative Foreign Policy.
Id.

331 Tim Callen et al., Economic Diversification in the GCC: Past, Present, and Future 11-13 (IMF Publication
SDN/14/12, 2014).
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private sector, by nominally legal means- namely by entering government contracts
and bidding competitions through the avenue of the companies which it establishes
directly or indirectly by means of ‘front’, that is through other persons, or by
entering companies as ‘silent partners’. Thus, what the ruling elite gives with one
hand through the state budget as salaries and wages, and as capital to be invested
in development or government compensation programmes, is regained with the
other hand through the ownership of real or front companies, or as silent companies
grabbing the commissions on government contracts, auctions and supplies.>>?

This illustration by Al-Nageeb so meticulously describes how possessing a private sector
in the Gulf does not necessarily mean that such sector has a significant role in the economy or a
need to fill a gap. The illusion of private participation in the economy through what appears to be
government allocations of resources to private actors perhaps questions whether public budgets

are optimally used to achieve value for money.

Today’s GCC Private Sector

In an empirical study that examined the private sector in the Gulf Arab States and
provided figures for namely Kuwait and Saudi Arabia, it found that in Kuwait, while the largest
twenty-one corporations are 10% of the companies on the stock market, they own 45% of the
value of capital in such market.>>* And the government itself owns 12% of the capital of these
large corporations.>®* In the sample taken, the ruling family owns 8% of the capital in the stock
market and possesses 14% of board memberships of such companies in the market.>>> In Saudi

Arabia, the figures are even higher. The seventeen largest corporations on the stock market own

552 AL-NAQEEB, supra note 537, at 115. Al-Nageeb terms the economic governance structure of the Gulf monarchies
as “dependent state capitalism” rather than mere authoritarianism and goes on to elaborate that such expression
entails such ruling structures monopolizing the means of production, political structure, substituting itself for
existing social institutions, while preserving its share of capitalistic profit notions and class exploitation. /d. at 117.
353 Such figures of corporations do not embody a very large segment of these states non-registered companies in the
stock market, and for the period up to 2014. ALTHABET WAL MUTAHAWEL 2014, supra note 499, at 179, 181.

354 Gray, supra note 352, at 15, 32-33; ALTHABET WAL MUTAHAWEL 2014, supra note 499, at 18]1.

355 ALTHABET WAL MUTAHAWEL 2014, supra note 499, at 181-83.
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63% of the total capital in that market, and the Saudi Government strikingly owns 40% of such
capital.>>® Moreover, one member of the ruling family alone owns up to 13% of the sample
taken, at least from what’s publicly known.>>’” The UAE does share many of such corporate
structures though Dubai poses certain specificities especially in terms of the size of foreign direct
investment.’*® Nevertheless, in all such GCC corporations, there are equally mercantile families
that either own a large share of such companies or its family members have a seat in these
companies’ boards.>’

When it comes to the private sector’s role in the labor market, while averages of public
sector employment globally, whether in high-income or low income states, are at around 20% of
the national force, public sector employment in the Gulf dwarfs this percentage.’®® In fact, the
Gulf private sector only employs what roughly ranges from a third to less than half of the
national human resources in the three GCC States.’®' Governments of these states are well aware
that their future well-being and survival cannot be achieved with such labor balances.>®*

Private firms in the GCC have found reliance on cheap foreign low-skilled labor to rather
provide domestic goods and services, often through contracting with governments, instead of

creating more complex export industries that contribute to the economy as a safer and less risky

bet.3%® This means that private firms are less inclined and incentivized to engage in more risk-

336 Id. at 181; Gray, supra note 352, at 15, 32-33.

357 ALTHABET WAL MUTAHAWEL 2014, supra note 499, at 18]1.

5% Foreign direct investment continues to rise in Dubai. Dubai says Foreign Direct Investment Increased 41 Percent
in 2018, REUTERS (Apr. 7, 2019), https://www.reuters.com/article/emirates-dubai-fdi-idUSD5N21601G.

359 ALTHABET WAL MUTAHAWEL 2014, supra note 499, at 186.

50 Steffen Hertog, Arab Gulf States: An Assessment of Nationalisation Policies 4 (Gulf Labor Markets and
Migration, Research Paper No. 1/2014).

361 These figures include Kuwaiti, Saudi, and Emirati nationals only. Id. at 4.

52 1d. at 7.

563 Callen et al., supra note 551, at 23-24.
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prone entrepreneurial activities and as a result attract more skilled private labor geared towards
contributing to private industries.

Dubai private firms continue to see rapid rise in especially the tourism and wholesale and
retail industries. Recent decreases though were witnessed in construction firms, which saw a
decrease in comparison with the previous two-year period.** This thematical increase aligns
with the arrival of global event EXPO in 2020.3%° The foreign direct investment account of
business activity in Dubai is significant and continues to grow.’*® Tech industries and sectors are
being nurtured and are of noticeable appeal in terms of the them attracting a majority of the
foreign direct investment inflows to Dubai over the last years.’®” For instance, during the period
from 2015-2018, about US $21.7 Billion worth of capital flows into Dubai have resulted in
projects that have created more than 54 thousand jobs.>®® This fits into this emirate’s strategy to
transform into a smart city that attracts high-skilled labor by allowing long-term residencies for

foreigners and 100% ownership of businesses.>*’

364 Sam Bridge, Dubai Private Sector Grows at Fastest Rate in Nearly a Year, ARABIAN BUS. (Apr. 9, 2019, 2:20
PM), https://www.arabianbusiness.com/politics-economics/417391-dubai-private-sector-grows-at-fastest-rate-in-
nearly-year.

565 Babu Das Augustine, Dubai’s Private Sector Rebounds in March with Faster Growth in Output, GULF NEWS
(Apr. 9, 2019, 5:04 PM), https://gulfnews.com/business/banking/dubais-private-sector-rebounds-in-march-with-
faster-growth-in-output-1.63216352.

366 FDI increased 41%, supra note 558.

367 High Technology Leads FDI Flows into Dubai, DUBAIFDI (Aug. 9, 2018),
http://www.dubaifdi.gov.ae/English/MediaCenter/Pages/NewsDetails.aspx?Itemld=63.

568

o 1

147

www.manaraa.com



Figure 13: Images of Planned Construction for EXPO 2020 Dubai

Source: THE NAT’L, https://www.thenational.ac/uae/dubai-expo-2020-all-you-need-to-know-1.617933#6.

Dubai’s private sector activity appears to be strategically focused and has already been
targeting the creation of sectors of interest like the tech industry. This is an advantage in
comparison with other GCC States still embarking on instigating larger business activities yet
may struggle with comparatively benefiting from certain sectors over the other in response to a
slower approach of shying away from oil dependence. Infrastructure projects should provide an
opportunity for empowering sectors over the medium to long term but must be carefully
assessed. While Saudi Arabia may have witnessed stronger foreign direct investment inflows,
Kuwait seems to have lagged, and both countries in all cases have not yet seen strong industries
created to attract such investments away from the oil sector especially when compared with

Dubai.’”°

570 Courtney Fingar, Kuwait Economy Needs Foreign Investment to Diversify, FIN. TIMES (Sept. 10, 2018),
-67fd-11e8-aeel1-39f34595141d.
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The idea of private sector activity in the country moreover leads to recapping on previous
discussions on whether bringing in PPPs as a tool may potentially create more jobs for GCC
nationals in the private sector.”’! Job creation as a direct outcome of PPP projects is not an easy
conclusion to draw.’”? In a World Bank study on infrastructure investment and job creation in the
MENA region, the study empirically concludes that there are short-term effects in terms of job
creation that can induce more long-term growth to follow that is more stark in non-oil exporting
MENA countries in comparison to oil exporters, because of the evident lack of infrastructure in
the first category.’’* Yet this study makes an important point, “not all jobs are equal”, and the job
market should be tailored to the infrastructure needs that meet the available skillset in these
countries. So, where low-skill human resources exist, sectors like the construction industry may
generate more efficient results in the job market.>’* The same can be said about information and
communication technology (ICT) sectors that reflect high skilled national cadres, or even focus
on creating such skills to meet future demands of certain infrastructure sectors, i.e.
diversification away from oil dependent revenues. This does not come without mentioning the

labor market composition in the GCC, which is also ultimately comprised of up to two-thirds of

71 See discussion supra Ch. 11 of this study.

572 Throughout the literature review on resources cited in Chapter II of this study, the references rarely make
conclusions or address the aspect of job creation as a direct result of PPPs. It is easier to claim a political agenda
based on the promise that PPPs create or stimulate job creation in the economy but difficult to scientifically prove,
examples of such are Florida Governor Rick Scott in 2013 promising such aspirations while signing a House bill in
this regard and Egyptian PPP Unit official within the Ministry of Finance claiming that this is a core component of
the Egyptian experience with PPPs in a presentation prepared in 2013. See Florida Public-Private Partnerships
Praised for Job Creation, NAT’L COUNCIL FOR PUB.-PRIVATE PARTNERSHIPS (Aug. 21, 2013),
http://www.ncppp.org/florida-public-private-partnerships-praised-for-job-creation/; Atter Ezzat Hannoura, Public
Private Partnership: PPP and the Egyptian Experience,
http://www.mcit.gov.eg/Upcont/Documents/20134151031MoF-%2011%20Apr%202013.pdf (last visited Sept. 2,
2017).

573 ANTONIO ESTACHE, ELENA IANCHOVICHINA, ROBERT BACON & ILHEM SALAMON, INFRASTRUCTURE AND
EMPLOYMENT CREATION IN THE MIDDLE EAST AND NORTH AFRICA 69 (2013). This is a follow up to a previous
study: ELENA IANCHOVICHINA ET AL., JOB CREATION THROUGH INFRASTRUCTURE INVESTMENT IN THE MIDDLE EAST
AND NORTH AFRICA (2012).

574 Id. at 69.
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an expat labor force of predominantly low-skilled workers that mostly work in the private
sector.’”® Yet, Dubai as pointed out embodies a more balanced composition of higher and lower-
skilled labor force and business activity has gotten more comfortable with anticipating the

attraction of more of the high skilled labor.>’®

GCC SMEs

In terms of small and medium enterprises (SMEs), these countries have emphasized that
their inclusion in the states” GDPs is now critical and has always been necessary.>’’ The
previously mentioned GCC Development Strategy, after stating the benefits of establishing
large-scale economy GCC projects, “principal ingredients of development”, emphasizes, 5.
Establishing small-size projects based on appropriate foundations, which will fulfill the
objectives of integration between the large—scales projects and reinforces the local economic
network within each GCC state and between them.”>’®

Kuwait, for instance, adopts a policy that empowers the private sector and endorses its
leading role in different infrastructure projects but marginally includes SMEs. SME growth and

enablement are a crucial element of sustainable development, which is nurturing the role of

SME:s in order to induce economic growth in different states. SME activity could generally

575 Hertog, supra note 560, at 4.

576 High Technology Leads, supra note 567.

577 See generally DE SOTO, supra note 163 (explaining the critical role of formalizing property rights through
registration systems, which also applies to other economic activity and ultimately misleads GDP figures because of
the informal market).

578 This GCC Development Strategy addresses the means to achieving this aim through: “5. 1. Adopting appropriate
mechanisms for financing. For example, instituting joint funds for financing the private institutions in the GCC
states; 5.2. Imparting training to the GGC youth on entrepreneurship; 5. 3. Reliance on local production inputs in the
small-size enterprises; 5. 4. Extending the bridges of cooperation with developed and friendly countries in order to
benefit from their experience in managing such enterprises especially in terms of choosing production methods and
devising appropriate marketing strategies.” GCC Development Strategy, supra note 420, at 22-23.
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account for about 40% or 50% of the country’s GDP within private sector activity, whereas in
Kuwait, they surprisingly only account for 3% of its GDP in current condition.’” This does not
reflect reality where these SMEs actually comprise most of the Kuwait’s retail and non-financial
services.’®® Saudi Arabian SMEs seem to already have a bigger role in the economy where they
attract 62% of employment, Saudi nationals and non-nationals considered in this percentage, and
the country attempts to provide financing opportunities for these entities and other support
services including familiarity with procurement systems.>®! Yet, the Saudi Government also
acknowledges that SMEs’ contribution to the countries” GDP is still low and that an estimated
30% operate in the informal sector.>%?

The SDGs for instance emphasize in Goal 9 on building resilient infrastructure,
promoting sustainable industrialization and fostering innovation that “Small and medium-sized
enterprises that engage in industrial processing and manufacturing are the most critical for the
early stages of industrialization and are typically the largest job creators. They make up over 90
per cent of business worldwide and account for between 50-60 per cent of employment.”*%3

When referring to policies in place that cultivate the countries” SMEs to contribute to
tomorrow’s infrastructure projects locally, regionally, and perhaps globally, certain provisions
should be anticipated to ensure their progression. Kuwait has already taken initiatives to
stimulate the growth of local SMEs through access to finance and by assisting them in

overcoming red-tape obstacles. The Government of Kuwait has established the National Fund for

Small and Medium Enterprise Development in 2013. One of the Fund’s main services offered to

579 See Building Kuwait’s Future, supra note 26.

580 Id.

81 GLOBAL COMPETITIVE FORUM, COMPETITIVE GOVERNMENTS: SMES IN KSA 1-3 (2015).
82 1d. at 4.

383 See SUSTAINABLE DEVELOPMENT GOALS, supra note 66.
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SME:s is to ensure the facilitation of market linkage through “working closely with the Central
Tendering Committee (CTC) to ensure integration of its SME portfolio into the government
procurement process.”>%* Dubai also has a “SME Vision 2021 that lies on 3 main goals, 1)
increase entrepreneurial activity in the economy, 2) enhance the competitiveness of Dubai’s
SMEs through innovation, productivity, and quality, and 3) integrate SMEs with high-growth
opportunities in Dubai.>

The price to implement PPP infrastructure projects are often high compared to the
capacity SMEs can bare, nevertheless their inclusion in supply chains and local content
requirements in such contracts may be useful to these GCC States. Regulatory frameworks that
are in place in the Gulf must thus understand the potential SMEs may bring to the table in PPP
projects without compromising the efficiencies the private partner may offer by retaining the
flexibility to choose its preferred contractors that may best implement the different project
components. Strengthening SMEs is as a result perhaps amongst the most genuine starting point

to significantly enable domestic private firms to properly grow and compete over time.

Domestic Regulatory Frameworks and Enabling the Private Sector Through PPPs

GCC Regulatory Frameworks from Property Rights and Contract Enforcement to PPP Specific
Contexts: Identifying Holistic Regulatory Approaches to Enable the Private Sector

384 See Services, supra note 26.

385 The Fund, DUBAI SME, https://www.thefund.ae/en/aboutus (last visited Dec. 4, 2019). Additionally, in the
U.A.E., there is the Khalifa Fund for Enterprise Development that provides funding, capacity building, counseling,
and other services to Emirati SMEs, with a total capital of AED 2 Billion ($545 Million). Khalifa Fund for
Enterprise Development: About Us, KHALIFA FUND, https://www.khalifafund.ae/SitePages/Home.aspx (last visited
Aug.21,2017).
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Governance in relation to state governments is an often-used broad term that refers to the
way aspects of a society are organized by the state to serve the public interest.*® UN Economic
Commission for Europe in the Guidebook on Promoting Good Governance in Public-Private
Partnerships simply refers to governance as, “the processes in government actions and how
things are done, not just what is done.”>®’ The term may cover many elements that would fall
under rules as constraints to government and private sector activity when discussing the context
of this study and institutional arrangements to put these rules in place.’®® The first component
pertaining to rules themselves are discussed in this study as the regulatory framework that
governs PPPs and private sector engagement in infrastructure projects.

One fundamental (mis)conception must be spelled out before moving on to detailed
discussions about regulatory frameworks governing PPPs in the Gulf. The use of terminology
that includes terms like deregulation in contrast with regulation is perhaps a much-contested
ground and serves little to allure accuracy in describing state’s legal approaches when it comes to
governing their economies.’®® When putting GCC development plans in play through
strengthening private participation in the economy, it does not follow that upholding market
values through liberalization implicitly means minimal space for regulation.

Even in today’s largest proponents of economic liberalization and so-called deregulation,
the US and UK, things are rather murky. While champions of Reagan-era economic reforms in

the US sought to classify these policy approaches as deregulations of many different sectors

386 Chris Skelcher, Governing Partnerships, in INTERNATIONAL HANDBOOK ON PUBLIC-PRIVATE PARTNERSHIPS,
supra note 72, at 292.

387 U.N. ECON. COMM N FOR EUROPE, GUIDEBOOK ON PROMOTING GOOD GOVERNANCE IN PUBLIC-PRIVATE
PARTNERSHIPS, at 13, U.N. Doc ECE/CECI/4, U.N. Sales No. 08.I1.E.1 (2008).

388 Skelcher, supra note 586, at 292-93.

389 JAN AYRES & JOHN BRAITHWATE, RESPONSIVE REGULATION: TRANSCENDING THE DEREGULATION DEBATE 7
(1992).
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including energy and financial sectors, empirical evidence equally classified President Carter’s
supposedly left-wing policy as entailing more of what may be deemed deregulation of sectors
more than Reagan ever did.>*° The problem is with the perception about the absence of
government in organizing economic activity within the state, which is not precise. Even UK’s
Thatcher proliferation of privatizations did not mean less regulation in sectors they targeted like
telecommunication. To the contrary, such privatizations led to even more regulation in these
sectors with the establishment of regulatory authorities to help monitor the enforcement of rules
such that ensure a competitive market.>*!

The more informative approach is as some characterized it, is to acknowledge regulatory
approaches as necessarily heterogenous, in which they vary in terms of government intervention
depending on the economic activity subject to regulation.’®> This must be understood in the
context of Gulf States’ endeavor in private participation policies in infrastructure moving
forward. Regulation, in its more specific undertones, remains crucial to shaping public-private
interactions for the greater public benefit.

Definite empirical correlations between the presence of enabling regulatory frameworks
and the attraction of private investments in infrastructure projects are not abundant.’> And the

focus on protecting certain elements that matter to private sector investors more than others is an

arduous exercise. Michael Trebilcock asserts that prerequisites of a flourishing private sector

0 1d. at 7-11.

N Id. at 11.

2 1d. at 7.

593 Sheoli Pargal, Regulation and Private Sector Investment in Infrastructure: Evidence from Latin America 18-19
(World Bank Policy Research, Working Paper No. 3037, 2003). But see DOUGLAS GUSTAFSON ET AL., DEVELOPING
THE PRIVATE SECTOR: A CHALLENGE FOR THE WORLD BANK GROUP 11 (1989) (asserting that a scheme of
regulatory reforms to govern private sector activity starting from its core, property rights, and other business
regulations concerning land tenure, commercial liability, and bankruptcy, among others, are key and in par with any
macroeconomic reform and serves both domestic and foreign investors alike).
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does not come down to narrowly protecting property rights and enforcing contracts.’** In his
perspective, rightly so, it goes beyond such elements. He cites the World Bank Doing Business
Report and how it has expanded such components that matter to the private sector, which
include, starting a business, dealing with construction permits, getting electricity, registering
property, getting credit, protecting minority shareholders, paying taxes, trading across borders,
enforcing contracts, and resolving insolvency, in addition to labor market regulations and selling
to governments in the form of procurement.>®> Yet, regulatory predictability on the side of the
private sector remains decisively desirable, and such regulatory approaches can take many
shapes and forms. These approaches consequently produce differing results in terms of

efficiency and flexibility, as explained broadly in Chapter II of this study.

An Efficiently Responsive Legislative Process: A Probable or Problematic Case in the GCC

Briefly understanding the legislative process in the GCC is critical to comprehending the
flexibility and malleability preserved for state organs and PPP contract parties to adapt to private
sector participation from PPP projects to more expansive state business activity thereafter. Slow
legislative processes may obstruct projects and burden a private sector furthermore creating a
sort of red tape environment.>’® Constitutional legislative structures do differ to a certain degree
amongst GCC States. These divergences reflect variances in flexibility, speed, and diligence in

some of the states more than others.

3% TREBILCOCK & PRADO, supra note 280, at 77.

595 Id. at 77. Methodology, WORLD BANK DOING BUS., http://www.doingbusiness.org/methodology (last visited
Sept. 3,2017).

5% Red tape is a term that refers to excessive bureaucracy or adherence to rules and formalities. It includes,
“excessive or meaningless paperwork, a high degree of formalization and constraint, unnecessary rules, procedures,
and regulations, inefficiency, and unjustifiable delays.” Barry Bozeman, A Theory of Government “Red Tape”, 3 J.
PUB. ADMIN. RES. & THEORY 273, 274-75 (1993).
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In Kuwait, the legislative power is vested in the Amir, the ruler, and the National
Assembly, the parliament.**’ No law may be promulgated unless passed by the National
Assembly and ratified by the Amir.>*® The Amir exercises his authority through the Cabinet®*’
and has the right to initiate, sanction, and promulgate laws according to Article 65 of the Kuwaiti
Constitution, and may further reference a bill for reconsideration back to the National Assembly,
i.e. veto the bill, in which case may only be overcome by a majority of two thirds of the total
votes of parliament.®%

Now, Article 71 of this Constitution is by far the most controversial, chiefly in recent
times. This provision allows the Amir, “should necessity arise for urgent measures to be taken
while the National Assembly is not in session or is dissolved, the Amir may issue decrees in
respect thereof which have the force of law, provided that they are not contrary to the
Constitution or to the appropriations included in the budget law.” The authority granted by this
provision has namely been what the Amir has utilized to issue such “laws” within a decade’s
period of political instability and the dissolution of parliament seven times in such time frame.!
One justification for dissolving and afterwards issuing such laws on the part of the Amir were
obstruction of the National Assembly to progressive policies and lack of collaboration. A very
questionable authority, certainly when used extensively, but it was advocated as triumphing

efficiency and speed in issuing critical laws for the country’s development at a point where

parliament failed to undertake its legislative task with such quality.

397 KUWAIT CONSTITUTION, art. 51.

98 Id. art. 79.

99 Id. art. 55.

600 KUWAITI CONSTITUTION, arts. 65, 66.

0! See Kuwait Parliament Dissolved, supra note 497; Freer, supra note 497.
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Additionally, the regulatory hierarchy furthermore includes the more executive nature
taking place through the Amir as the Executive issuing by decree, “regulations for public order
and health, and regulations necessary for the organization of public services and administration,
not conflicting with any law.” The term “laws” are used as a supreme legislative instrument in
relation with decrees, regulations, and resolutions, regularly. In that context, the Executive
Branch under the Amir, which is the Council of Ministers, has control over the different
departments of the State. It formulates the general policy of the Government, pursues its

02 4nd in accordance

execution, and supervises the conduct of work in Government departments,
with Article 130 of the Constitution, Ministers shall supervise their departments and issue
directives or resolutions and monitor their implementation.

In Saudi Arabia, a country where for the last half century has been governed by a pact
between the ruling family and religious leaders, Ulama, has only formally scripted what may be
deemed its constitution in 1992, by means of royal decree, and in it, structured its state organs
and afforded them specific functions.’®* With this Constitution, the King’s supreme and broad
powers have not been restricted, rather documented, and so he retains both legislative and
executive powers, and the idea of the separation of power become somewhat questionable.5%*
Article 44 of the Saudi Basic Ordinance of Governance provides, “The authorities of the state
consist of the following: the judicial authority; the executive authority; the regulatory authority.
These authorities cooperate with each other in the performance of their duties, in accordance

with this and other laws. The King shall be the point of reference for all these authorities.”®%

602 KUWAIT CONSTITUTION, art. 123.

603 Rashed Aba-Namay, The Recent Constitutional Reforms in Saudi Arabia, 42 INT’L & CoMP. L. Q. 295, 295, 304
(1993). See also discussion supra Chapter II of this study about components of the Saudi Constitution.

604 Aba-Namay, supra note 603, at 304—05.

605 SAUDI BASIC ORDINANCE OF GOVERNANCE, art. 44.
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The Council of Ministers under the order of the King remains the functional legislature
and executive even with the presence of the established Consultative Council, Majlis Al-Shura,
that mainly advises the King on legislative matters.’®® A background to understand such
legislative situation, or tashria, is the notion associated with Islam that only God is the supreme
legislature and for mankind to rather interpret God’s will and consequently “ordain” but
ultimately never contradict Sharia.*’ Hence, legislation would be referred to as Nitham, in the
form of ordinance or regulation.®® And this also explains the meaning behind using
“consultative” instead of “legislative” for the established consultative council that does assume
minimal legislative input.®®” This broad legislative authority may be problematic in instances
when knowing the nature of what is to be called law in Saudi Arabia. In the Saudi Arabia v.
Arabian American Oil Company (ARAMCO) case (ARAMCO Case), the Arbitral Tribunal did
not accept the Saudi Government claim that both Onassis and Aramco Oil Concession
Agreements in 1933 and 1954 were considered Saudi law by mere fact that the King and his
delegates issued a royal decree and ratified the two instruments as they, “have the character of
ordinary and regular concessions under Saudi Arabian law, in which concessions, unknown to
religious law, must always be approved by a Royal Decree.”®!” The Tribunal though discussed
the potential of such concessions acquiring the status of special laws, sui generis, but certainly

not a general law that regulates maritime transport of oil and its derivatives, as the Government

606 Aba-Namay, supra note 603, at 308.

07 Id. at 309-10.

608 Id. at 310.

609 Id

610 Saudi Arabia v. Arabian American Oil Company (ARAMCO), 27 I.L.R. 117,203 (1963).
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claims.®!! The Tribunal consequently concluded that the two agreements are of a contractual
nature, a sui generis one that is.5!2

The federal system of the UAE as previously explained, makes the legislative process
more complex.®'> While the Federal Government is comprised of its legislative, National
Council, and executive, Executive Council, all of which are under the Higher Federal Council,
headed by the President of the UAE, and the existence of a federal judiciary, the federal
government retains expansive legislative authorities as per Articles 120 and 121 of the UAE
Constitution.®'* Each Emirate shall thus have jurisdiction in all matters not assigned to the
exclusive jurisdiction of the Union in accordance with Articles 120 and 121.°'> In the Emirate of
Dubai, the Ruler of the Emirate is the supreme authority and the Dubai Executive Council shall
approve draft laws and decrees, including those proposed by Dubai’s different departments and
committees before submission to the Ruler who shall ultimately issue laws, according to Law
No. 3 0f 2003 establishing such Council.®'® The Council may moreover establish government
entities in the emirate and monitor the progress of their work amongst other core
competencies.®!” Consequentially, the legislative process in Dubai lies in the hand of its Ruler
and his Executive Council within federal restrictions.

UAE federal restraints nonetheless may also be viewed conversely in Dubai as a positive
role of the Federal Government to include Dubai in its infrastructure spending. The Federal

Government has a constitutional legislative and executive role in public loans, construction and

o1 1d. at 203.

12 Id. at 204.

613 See Chapter II of this study.

614 See U.A.E. CONSTITUTION arts. 120, 121.

615 Id. art. 122.

816 The Executive Council, GOVERNMENT OF DUBAL, http://tec.gov.ae/ar/executive-council/the-executive-council/
(last visited May 12, 2017).

617 Id
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maintenance of federal roads, air traffic, education, electricity, and health offered to the Emirate
of Dubai and other Emirates of the Federation.®'® This is critical when understanding the fact that
Federal Government of the UAE is still relevant when assessing PPPs in Dubai. Moreover, one
practical matter to consider is that the Ruler of Dubai himself, HH Mohammed bin Rashid Al
Maktoum, is currently also the Vice President and Prime Minister of the Federal Government of
the UAE.®" This could indicate the dual role this leader may envision towards both his specific
Emirate, Dubai, and the whole Federation as well, which is rather unique.

While there seems to be variance amongst these GCC States in terms of exclusive powers
vis-a-vis systems in place with clear checks and balances, Kuwait leaning more towards the latter
and Saudi Arabia and perhaps Dubai to a lesser degree towards the former, it could be broken
down to this: a speedy legislative system when the executive holds both legislative and executive
authorities and enacts what it shall implement, plus flexibly interacting with the private sector in
the meantime, or slower procedures in the name of safeguards. A populist struggle emerges from
such situation when depending on a sole authority to have the peoples’ best legislative interest in
projects that essentially serve the public’s interest with minimal role for their elected officials but

a victory for a new political partner, the private sector.

Core Private Sector Rights Start from Property Rights and Contract Enforcement

Although PPP specific regulatory provisions are building blocks for the enablement of

the private sector in GCC societies, core rights remain crucial to complete what innovation sui

618 U.A.E. CONSTITUTION art. 120.

619 See The Cabinet, UNITED ARAB EMIRATES, https://uaecabinet.ae/en/details/cabinet-members/his-highness-
sheikh-mohammed-bin-rashid-al-maktoum (last visited Nov. 30, 2019); His HIGHNESS SHEIKH MOHAMMED BIN
RASHID AL MAKTOUM, https://sheikhmohammed.ae/en-us/ (last visited Nov. 30, 2019).
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generis PPP rules personify. Henceforth, constitutions of all three GCC States acknowledge
private property; yet see a social function that this right should serve. The Constitution of Kuwait
in Article 16 provides, “Property, capital and work are fundamental constituents of the social
structure of the State and of the national wealth. They are all individual rights with a social
function as regulated by law.” Article 17 of the same Constitution provides, “Public property is
inviolable and its protection is the duty of every citizen.” And Article 18 provides, “Private
property is inviolable. No one shall be prevented from disposing of his property except within
the limits of law...” Ultimately, the Kuwaiti Constitution sets its economic identity as, “The
national economy shall be based on social justice. It is founded on fair co-operation between
public and private activities. Its aim shall be economic development, increase of productivity,
improvement of the standard of living, and achievement of prosperity for citizens, all within the
limits of law.”%2°

Article 17 of the Saudi Basic Ordinance of Governance identifies the significance of
property rights where, “capital, and labor are essential elements in the Kingdom's economic and
social being. They are personal rights, which perform a social function in accordance with
Islamic Shari'ah;” and are equally protected and may not be stripped unless for the public interest
and with fair compensation in return.®?! The Islamic Sharia basis of this right in the Saudi

Constitution sees its implementation influenced by the teachings of Islamic scholar Ibn Taimiya

from one of the Islamic figh schools of thought, the Hanbali School, in which there is clear

620 KUWAIT CONSTITUTION, art. 20.

621 SAUDI BASIC ORDINANCE OF GOVERNANCE, art. 18 (“The state protects freedom of private property and its
sanctity. No one is to be stripped of his property except when it serves the public interest, in which case fair
compensation is due.”).
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assertion that property rights are irrevocable and they are one of the “incontestable facts of social
and economic life”, and thus should not be expropriated.®*

The UAE embodies identical provisions where, ‘“Private property shall be protected.
Conditions relating thereto shall be prescribed by law. No person shall be deprived of his
personal property except in circumstances dictated by the public interest in accordance with the
provisions of the law, and on payment of fair compensation.”%* And “Public property shall be
inviolable. The protection of public property shall be a duty upon every citizen...”®** The
economic structure of the Union shall include, “The basis of the national economy shall be social
justice. The support of the national economy shall be sincere co-operation between public and
private activity. The aim of the national economy shall be the achievement of economic
expansion, increased production, the raising of standards of living and the achievement of
prosperity for citizens within the limits of the Law...”*%

All these fundamental principles scripted in the Gulf States’ Constitutions exemplify the
nature of their economic systems leaning towards the preservation of a social role where the state
guarantees the right to private property, yet a social responsibility supersedes. These States
explicitly stress their roles towards intervening in the economy to ensure welfare and the public
interest is conserved. This, being a primary role of the state, not the private sector.

A relevant point to mention in correlation with property rights is foreign ownership.

While nationals of these states certainly acquire the right to ownership within their own

countries, GCC agreements allow nationals of each GCC State 100% ownership in its

622 Saba Habachy, Property, Right, and Contract in Muslim Law, 62 COLUM. L. REV. 450, 454 (1962).
23 U.A.E. CONSTITUTION, art. 21.

24 1d. art. 22.

625 Id art. 24,
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neighboring Gulf States and free movement of capital.®>° When it comes to other non-GCC
foreign nationals, ownership policies differed to a recent point but have all evolved to a very
investment friendly environment. With regards to particularly ownership of corporations and
their capital to function in GCC States, Law No. 116 of 2013 Regarding the Promotion of
Foreign Direct Investment in the State of Kuwait (Kuwaiti Investment Law) and its Executive
Regulation allow 100% ownership of companies and their capital permitted to engage in
economic activity in Kuwait by foreigners and for such entities to acquire the necessary land for
the execution of their projects.®?” Foreign ownership is similarly permitted by the same means in
Saudi Arabia,®?® while in Dubai, recently issued Federal Foreign Direct Investment Law
acknowledges ownership up to 100% shall be permitted and further regulated by resolutions.®*
Nonetheless, these countries impose restrictions on fully foreign owned corporations in terms of
sectors they may operate in, one of which is petroleum, which complements a previous point

stressed in this study about the sensitivity of natural resources.®*°

626 GCC Economic Agreement 2001, supra note 536, art. 8 (“The Member States shall agree on executive principles
to ensure that each Member State shall grant the citizens of all other Member States the same treatment as is granted
to its own citizens without any discrimination of differentiation in the following fields: 1. Freedom of movement,
work and residence; 2. Right of ownership, inheritance and bequest; 3. Freedom of exercising economic activity; 4.
Free movement of capital. The Member States shall encourage their respective private sectors to establish joint
ventures in order to link their citizen's economic interests in various spheres of activity.”).

27 Law No. 116 of 2013, arts. 11, 12, 27, Regarding the Promotion of Foreign Direct Investment in the State of
Kuwait [hereinafter Kuwait Investment Law]; Executive Regulations Implementing Law No. 116 of 2013,
Regarding the Promotion of Foreign Direct Investment in the State of Kuwait, art. 8 (Kuwait) [hereinafter Kuwait
Investment Executive Regulations]. Article 34(2) of the Kuwait PPP Law embodies a similar provision and exempts
foreign corporations from any nationality requirements that has been required according to the previous Commercial
Code of Kuwait. Moreover, according to the Kuwaiti KDIPA Third Annual Report 2017/2018 all eight applications
submitted by applicants in corporate entities with 100% foreign ownership to engage in business activities in Kuwait
have all been granted such licenses to function in the country. KDIPA, THIRD ANNUAL REPORT FOR 2017/2018, at
32 (2018).

628 Saudi Foreign Investment Law, arts. 1, 5.

629 Federal Law No. 19 of 2018, art. 7(5), Regarding Foreign Direct Investment (U.A.E.) [hereinafter U.A.E. Foreign
Direct Investment Law].

630 1d. art. 7(5) (“The following Negative List, in which the sectors and activities are subject to the laws regulating
them in the State, shall be excluded from the provisions of paragraph 1 of this Article: A. Exploration and
production of petroleum materials; B. Investigations, security, military sectors, manufacturing of arms, explosives
and military equipment, devices and clothing; C. Banking and financing activities, payment systems and dealing
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The regulatory frameworks of all three GCC States also emphasize the sanctity of
contracts, pacta sunt servanda, and their enforcement;*}! they may not be defaulted or
unilaterally amended except otherwise provided in such contracts or by law.%*? Saudi Arabian
Islamic Sharia principles are to be applied, and they are not indifferent to principles of pucta sunt
servanda. In the ARAMCO case, the Arbitral Tribunal concluded, “" In the Hanbali school of
Islamic law, respect for previously acquired private rights, and especially for contractual rights,
is a principle just as fundamental as it is in the other legal Systems of civilized States.”® It
followed, “This follows from the fact that valid contracts bind both Parties and must be
performed, for rights resulting from agreements concluded for due consideration are absolutely
secure; when one party has granted certain rights to the other contracting party, it can no longer
dispose of the same rights, totally or partially, in favour of another party.”®*

Civil Codes of these States identify damages in cases of violations of contract provisions
and while aforesaid informal enforcement mechanisms are acknowledged, formal institutions are

in place to protect such rights. This shall be discoursed later when examining the role of the

judiciary.

with cash; D. Insurance services; E. Hajj (pilgrimage) and Umrah services, providing employment and recruitment
services for staff and servants; F. Water and electricity services; G. Services related to fisheries; H. Postal services,
telecommunications services and audio and video services; 1. Land and air transport services; J. Printing and
publishing services; K. Commercial agents’ services; L. Medical retail such as private pharmacies; M. Blood banks,
venom and quarantine centres; The Council of Ministers may, by resolution it issues, add to or remove from the
Negative List, specified in this paragraph, any sectors or activities.”). See also Council of Ministers Resolution No.
75 of 2015, Regarding the List of Excluded Direct Investments from the Provisions of Law No. 116 of 2013,
Regarding the Promotion of Direct Investment in the State of Kuwait (Kuwait); General Investment Authority
Services Manual: Appendix (2) Foreign Investments Negative List, Dec. 2017 (Kuwait).

81 Law No. 67 of 1980, art. 196, Issuing the Civil Code (Kuwait) [hereinafter Kuwait Civil Code]. Also, similar
provisions are found in Chapter II on the application of Islamic figh principles to contracts in Federal Law No. 5 of
1985, Issuing the Code of Civil Transactions (U.A.E.) [hereinafter U.A.E. Civil Transactions Code] and the same
Islamic figh principles are upheld in Saudi Arabia with Islamic figh principles applied that read “Almuslimoon inda
shorootihim” (Muslims are bound by their stipulations). Habachy, supra note 622, at 459.

632 Kuwait Civil Code, art. 196. See also Habachy, supra note 622, at 459.

33 ARAMCO Case, 27 LL.R. at 205.

634 Id_at 206.
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Sui Generis PPP Regulations

Firstly, and once again, sui generis PPP regulations are to be supplemented with other
legal provisions and institutions capable of enforcement, a whole topic of discussion over the
next chapter. However, acknowledging the existence of tailored rules for the private sector to
engage in infrastructure projects through PPPs is crucial. This would allow for better
apprehension of how efficient such established regulatory models are and their ampleness in
connection with private sector legitimate expectations. This is especially relevant considering
that GCC development visions’ invitees include foreign private investors that are less engrained
in pre-existing legal cultures. This in what Max Weber, and Fredrick Hayek would join, views
legal rules in their instrumental formal meaning as creating a predictable business environment
for interactions to flourish in which Hayek further focuses on the extent to which government
action is also limited by such rules.®*

While PPPs have varied in their existence from one country to another, PPP global
practice is really still in its infant years. Ongoing specific regulations are building on such
practice and experience. To particularly push for sole statutes embodying all special PPP rules
are neither a consensus nor has this proven to generate more positive results in terms of
efficiency gains while preparing, procuring, and implementing PPP projects.®*® Specific PPP
statutes embody terms that are perhaps new to what GCC States have known government
contracts with private entities to legally entail. Judicial jurisprudence would reflect the existing

local legal approach established for such government contracts.%*’

635 Alvaro Santos, The World Bank’s Uses of the “Rule of Law” Promise in Economic Development, in THE NEW
LAW AND ECONOMIC DEVELOPMENT: A CRITICAL APPRAISAL, supra note 143, at 260—65.

636 See discussion supra Chapter II on PPPs “Legal Scope.”

%37 This is displayed later in this study in more detail when discussing the role of the judiciary.
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What may be clear with specific more globally uniform rules is that in states where
institutional performance might not be standardized and more discretion could lead to negative
consequences, tailored rules could be me more impactful than they sound. Following Joseph
Raz’s annotation on legal rules, these rules should ultimately be generally clear in their
authorization of government actions, and people should be able to plan their interactions
according to these rules.®*® In the context of PPPs, relevant government entities should know
what particular actions are required of them according to such specific regulations, and private
parties should be capable of structuring their engagement with the public partner and other
stakeholders, like lenders, following the legal framework. Moreover, in terms of their unique
nature, PPPs themselves demand more tailored and advanced approaches including preparation
of such long-lasting projects and the more iterative manner in which they are tendered in
comparison with traditional government contracts.

Furthermore, and as pointed out previously in this study, the PPP contract offers a rather
distinct opportunity for private sector participation in legislative functions within the GCC
States. With extensive rules expected to be embodied in PPP agreements that bind both public
and private parties to the PPP project, these contracts are what essentially regulate the three-
decade relationship. And where these projects fundamentally impact users, as they serve the
public interest, the private sector participates in governing how a certain sector provides its
services to the public in a state. The power of private sector participation in GCC economies
from the forefront of negotiating service outcomes must as a result not be undermined. The tug
of war, i.e. bargaining dynamics, of PPP contractual provisions depending on the sector like

health, housing, or water, may be broken down to attempting to balance private gains and returns

638 Santos, supra note 635, at 259-60.
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on investment on the one side and juggling welfare provision in capped healthcare fees, road
tariffs and tolls, and energy subsidies. The ability of relevant public entities to be skilled semi-
legislatures in contract drafting will impact outcomes of such PPP projects on their users. While
private participation in contract provisions is present, accountability and responsibility to public
users is ultimately a responsibility of the government.

Conceivably, the most developed PPP rules amongst the three GCC States exist in
Kuwait. This State has issued a PPP Law and its Executive Regulation (Kuwait PPP Executive
Regulation), which has already replaced a 2008 Law regulating PPP projects.%*° The PPP Law
stresses for PPP projects that provide “a public service of economic, social or service
importance, or to improve an existing public service or to develop, reduce the costs or increase
the efficiency of any such service...”®*" Kuwait has also past Law No. 49 of 2016 regulating the
Public Tenders Law, which acknowledges the sui generis nature of the rules within the PPP Law
and further applies as far as procurement or tendering methods and other relevant procedures
such as publication of the procurement notices and contract awarding processes are concerned in
as far as the PPP Executive Regulation does not identify special procedures according to Article
8 of the PPP Law.%*! The PPP Law thus reciprocates this approach and identifies the application

of the Public Tenders Law as well.**> Moreover, Kuwait has issued the Kuwait PPP Project

639 The previous law was Law No. 7 of 2008 regarding the Regulation of Build, Operate and Transfer (BOT)
Operations. The Kuwaiti Partnerships Technical Bureau (now Kuwait Authority for Partnership Projects — KAPP)
has also issued PPP Projects: Project Guidebook, which has been updated recently to replace the old one based on
the 2008 Law. The Guidebook is, “intended to inform and orient public entities and private investors in undertaking
PPP Projects.” The new PPP framework in Kuwait is based on: Law No. 116 of 2014, Regarding Public Private
Partnerships (Kuwait); Decree No. 78 of 2015, Issuing the Executive Regulations of Law 116 of 2014 regarding
Public Private Partnerships (Kuwait) [hereinafter Kuwait PPP Executive Regulation]; KUWAIT AUTHORITY FOR
PARTNERSHIP PROJECTS (KAPP), KUWAIT PPP PROJECT GUIDEBOOK (2018) [hereinafter KUWAIT PPP MANUAL],
http://www.kapp.gov.kw/Library/Files/Uploaded%20Files/arabic/KuwaitPPPProjectGuidebook PRINT%20english
%?20version.pdf.

640 Kuwait PPP Law, art. 1(1).

641 See Kuwait Public Tenders Law, arts. 1, 2.

%42 Kyuwait PPP Law, arts. 38, 43.

167

www.manaraa.com



Guidebook 2018 (PPP Manual), which addresses in detail the different elements of a PPP project
in the country.®** This very useful Guidebook helps guide public entities while preparing,
tendering, and managing PPP projects.

In the UAE, on the federal level, the government has not yet issued a PPP law, but rather
a Federal Cabinet Resolution No. 1/1 0of 2017 on the Procedures Manual for Partnership between
the Federal Entities and Private Sector (Federal PPP Manual) has been issued and provides in
Section 1.2,%%

The Ministry has prepared this Manual with a vision to inform the stakeholders
with the basic concepts and issues related to joint projects in general, and to provide
guidance to the Federal Entities that may implement the partnership projects and
the private sector’s investors in particular. Preparation of this Manual falls under
the scope of the State’s efforts to motivate the joint projects between the Federal
Entities and the Private Sector.

Section 1.5 (c) of this Manual also provides,

In case conflicts arise between the provisions of this Manual, or the implementation
of the PPP contract and any other law applicable in the State, the provisions of the
Federal Law or the Federal Decree-Law shall prevail. The contraction may be
completed only after obtaining a formal exception or removing the conflict.

The Federal Manual creates a supremacy condition especially for future federal laws to
be issued in the near future in this regard and thus strongly guides state agencies in the meantime
to follow its principles while procuring PPP projects. Nonetheless, Dubai has taken this a step
further. The Government of Dubai has issued Law No. (22) of 2015 Regulating Public-Private
Partnerships in the Emirate of Dubai (Dubai PPP Law), Article 4 of which provides,

This Law will apply to: 1. Government Entities that are subject to the general

budget of the Government. The SFC (Supreme Fiscal Committee) may extend the

application of this Law to any Government Entity which is not subject to the general
budget of the Government; and

643 KUWAIT PPP MANUAL, supra note 639.
644 Federal Cabinet Res. No. 1/1 of 2017, Procedures Manual for Partnership between the Federal Entities and
Private Sector (U.A.E.) [hereinafter U.A.E. PPP Manual].
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2. Any Project, regardless of its type, form, or activities, which is governed by a
Partnership Contract between the Public Sector and the Private Sector in the
Emirate concluded by any of the entities mentioned in paragraph (of this Article
after the effective date of this Law.; and Guide to Public Private Partnership in
Dubai (2016).

The Dubai PPP Law has been supplemented by the Guide to Public Private Partnership in
Dubai (2016) (Dubai PPP Guide) prepared by the Dubai Department of Finance in accordance
with Article 9(5) of the Dubai PPP Law ordering it to “develop a guide covering rules and
regulations to be followed when a government entity wishes to enter into a partnership contract.”
In defining justifications to resort to PPPs, the Dubai PPP Guide asserted that private sector
expertise and characterization utilization is key.®* And after identifying the different elements of
such private sector desired characteristics,%* the government stressed its focus more on,
“preparing an appropriate legal framework that gives confidence to the private sector concerning

conditions of PPP - and achieving services with protecting interests of beneficiaries.”®*’ The

45 GUIDE TO PUBLIC PRIVATE PARTNERSHIP IN DUBAI (2016) [hereinafter DUBAI PPP GUIDE] at 21-23.

646 Id. at 22-23. (“The private sector participation in providing social and economic services gives local economy an
opportunity to utilize additional resources from the private sector to invest the same in infrastructure against each
unit available (or rare) from the public sector resources, the participation of which enables making use of the
financing and administrative expertise in the private sector and opens the door to new markets and technologies. At
the end, PPP aims at reaching optimum utilization of available resources and achieving purposes of the public policy
— in a practical and flexible manner — through best possible means and designs making use of the following
characteristics: Making use of skills and administrative efficiency in the private sector to render public services,
thus, increasing level of services and/or reducing costs thereof; The public private partnership reduces risks incurred
by the government to execute projects through redistribution of the same between the public and private sector,
particularly as the latter is more able to face risks; It will be able to make use of the private sector capital, thus,
improving the public fund in both the short and long run; The private sector can maximize utilization of costs of
assets and balance between capital and operating expenses in a manner that cannot achieved by the public sector;
The private sector can make investments using new technical means and it makes use of economies of scale; Surplus
stock in infrastructure results in increasing economic growth, which will, lead in turn, to increasing levels of income
and creating more job opportunities. Building on the above, PPP allows making use of miscellaneous expertise in
both sectors. In addition, other international expertise will be brought to achieve tangible progress in value and
quality of rendered services with least costs, enhance quality of services rendered to citizens, ease burden on the
public budget (without affecting its ability to intervene to provide services at socially fair prices), to create new job
opportunities and to encourage investment and consumption. Thus, growth rates can be increased and foreign
investments can be attracted whilst government entities will control the level of rendered services according to the
agreed upon standards. However, the government will have a vital role still concerning basic social services (such as
education and healthcare).”).

47 Jd_at 23.
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Guide further highlights the benefits ensued by PPPs to Dubai that include, “7. Business
Opportunities: Partnership projects provide more business opportunities to private partners, thus,
allowing the private sector to innovate, diversify activities, increase its business fields and gain
expertise exceeding the traditional procurement system.”**® Moreover, such benefits identified
were the economic return of growing governmental income that incentivizes the private sector to
lead to more job opportunities, where local private corporations become more capable of
working with such partnerships and start exporting their expertise.*** This Law thus supersedes
any generalities contained in Law 6 of 1997 regarding Government Contracts in the Emirate of
Dubai (Dubai Government Contracts Law) where Dubai Government entities choose to contract
with the private sector in supply, public works, and services contracts, in a traditional manner.>°
Now, in Saudi Arabia, conditions are currently different when it comes to PPP
regulations. The country does not have a specific PPP law as of this moment although projects in
the form of PPPs have commenced. To illustrate how distinct the Saudi regulatory framework on
PPPs is in comparison with its GCC counterparts, let me list the different directly relevant
regulations at stake when engaging the private sector in PPP projects in Saudi Arabia. These
regulations at the current stage would include, 1) Cabinet Resolution No: (355) of 07/06/1438
Hijri (April 2, 2017) on the Organization of the National Center for Privatization (Saudi NCP
Law), which provides in Article 3(2), "For the purpose of application of privatization, the
projects related to the participation of private and public sector shall be included in the
privatization."; 2) Royal Decree M/58 of 4/9/1427 Hijri (2006) Regulating Government Tenders

and Procurement (ati <l yidiall Sludliall  40a sSall) (Saudi Government Procurement Law), which

048 Id. at 24-25.
649 Id. at 25.
650 Dubai Government Contracts Law, art. 3.
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provides in Article 6 that "all government works and procurements shall be put up for public
tender except those exempted under the provisions of this Law."; 3) Minister of Finance
Implementing Resolution No. 362 of 2/20/1428 Hijri (2007) to the Government Tenders and
Procurement Law (Saudi Implementing Procurement Regulation) issued according to Article 80
of the Government Procurement Law; 4) Royal Decree M/25 of 4/5/1425 Hijri (2004) on
Competition Regulation; 5) Royal Decree M/18 of 20/3/1427 Hijri (2006) on the Classification
of Contractors Regulation, 6) Resolution No. 510 of 23/11/1426 Hijri (2005) regulating the
Saudi Authority for Contractors; and 7) Royal Decree No M/15 Muharram 1421/10 April 2000
on the Foreign Investment Law (Saudi Foreign Investment Law).

The Saudi Government is implementing PPP projects and using the aforementioned
regulations and ensures that the PPP model shall be replicated within this present regulatory
environment. It emphasizes in its National Transformation Program that multiple projects shall
take place as PPPs in different sectors, including providing housing units through PPPs in the
form of BOT projects and the previously mentioned pipeline of projects.*! The means of
applying such general provisions to the private sectors’ engagement in PPP projects is more of
an institutional matter, hence this regulatory description is particularly useful when contrasted
with what institutional practice in GCC States reveals later in this study in connection with

facilitating the role of the private sector through PPPs. The Saudi Privatization Program Report

851 National Transformation Program, Appendix: Initiatives, VISION2030 [hereinafter Saudi National
Transformation Program: Initiatives],
https://www.vision2030.gov.sa/sites/default/files/attachments/NTP%20English%20Public%20Document 2810.pdf
(last visited Aug. 25, 2017) (Saudi Arabia).

171

www.manaraa.com



vocalized its understanding of the frustration of potential private sector partners when the
previously mentioned general provisions are used for PPPs.%? The Report provided,

Insufficient general legislative frameworks that enable privatization processes and
enhance its governance, vague procedures for obtaining approvals for the
privatization process (in most sectors); and vague procedures for the preparation
and project processes. This is a major challenge because insufficient preparation
and execution of the privatization process will lead to reduced investor confidence
and increase the failure rates of the privatization process or implements these
processes in the wrong way. On the other hand, the privatization process intersects
with many rules and regulations that may have obstacles or legislative gaps that
could hinder the privatization process or hinder the optimization of the privatization
process. These include corporate, bankruptcy, financing, competition and
government procurement, commercial mortgage This is a challenging aspect as
most of these systems were designed in light of the role of the current government
and the weakness of the private sector. For example, the government competition
and procurement system is the government's largest channel for contracting with
the private sector. In view of the nature of this system, the contracts that this system
deals with contradict with the essence of the privatization processes especially
(public-private partnership).5>?

Nonetheless, the Kingdom has only later issued what it refers to as a Privatization
Projects Manual issued by the National Center for Privatization (NCP), which defines its purpose
in Article 3 as, “This Manual has been prepared to guide Entities and Supervisory Committees,
and their Work Teams on how to prepare and implement Privatization projects and to provide all
relevant information beginning at preparation stage until the signing of the Privatization
contract.”®* Yet, what adds a hard texture to this Manual is the consequence of non-compliance
with its substance as per Article 4, which provides, “The Parties concerned shall comply with the
provisions of this Manual. If the provisions of this Manual are not complied with, the proposed

Privatization project shall not be accepted and shall be rejected by CEDA, the Supervisory

652 PRIVATIZATION PROGRAM (DELIVERY PLAN 2020): A SAUDI VISION 2030 REALIZATION PROGRAM 27 [hereinafter
PRIVATIZATION PROGRAM REPORT].

653 Id.

654 NAT’L CENTER FOR PRIVATIZATION & PPP, PRIVATIZATION PROJECTS MANUAL (2018) (Saudi Arabia)
[hereinafter SAUDI PRIVATIZATION MANUAL], https://rlsd.co/p/jBo47Q.
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Committee or NCP, as the case may be.” Simply, procedures shall not be considered from non-
compliant agencies to put it softly. But ultimately as well, the Manual “shall not prejudice the
provisions of the applicable laws and regulations...” Clarity may be needed and investors seems
to still await a pending PPP law to be issued by the Kingdom to confirm its application to the
PPP framework.5>®

One important point remains. States may adopt regulatory framework to govern PPPs for
many different objectives. In instances, these regulations may be designed to address a specific
sector within the country, or this governance scheme can be multisectoral on a statewide level.
PPP regulations in the GCC mentioned above have been designed to apply to cross-sectoral PPP
programs in these states. However, their application has nonetheless been restricted in certain
sectors as seen previously when discussing infrastructure project pipelines in the GCC. The
Dubai PPP Law prevented its application to electricity and water projects.®>® The PPP Law of
Kuwait adopted a similar approach in restricting its scope of application and primarily excluding
water and electricity projects.®>” In Saudi Arabia, there are no clear prohibitions or restrictions on
PPPs in specific sectors as per its present regulatory framework.

Sui generis application of PPP laws on these exempted sectors does not mean they do not
fall under other regulations. They would fall under other laws, like those regulating independent
water and power purchase regulations in order to incorporate more tailored rules to meet the

needs of these distinct sectors.®>® They can still be PPPs, but they would fall under a specific

55 Angus Leslie Melville, Saudi Publishes Privatisation and PPP Manual, 1J GLOBAL (June 4, 2018),
https://ijglobal.com/articles/133678?utm_source=IJGlobal Daily 05/06/2018 09%3A00&utm_medium=email%20
editorial&utm_content=Editorial&utm campaign=EN 230571&utm_term=Saudi%20publishes%20privatisation%2
0and%20PPP%20manual.

65 See Dubai PPP Law, art. 4(2)(a).

857 See Legislation, KUWAIT AUTHORITY PARTNERSHIP PROJECTS, kapp.gov.kw/en/Legislation (last visited Nov. 30,
2019).

658 74
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regulatory regime. This legislative approach indicates the public interest approach of the
countries to ensure certain criteria is met when it comes to water and electricity as a unique
public asset in this region in relation to the public. This regulatory approach is not at all
exceptional and is what reinforces the need for each state to tailor its PPP program rules to its

local needs.

Unsolicited Proposals Can Bring Out Private Sector Innovation to Complement Gulf
Development Visions, When Properly Conducted

When it comes to the role the private sector can play via PPPs projects, the extent of this
role also matters when enabled by regulatory provisions. One of the most noticeable means of
private sector participation in shaping economic development policies of the country are through
what are called “unsolicited proposals”. The World Bank PPP Reference Guide 3.0 defines an
unsolicited proposal as, “a proposal made by a private party to undertake a PPP project,
submitted at the initiative of the private firm, rather than in response to a request from the
government.”%*° Usually, the government invites private parties to bid on ideas it presets. These
unsolicited proposals though essentially mean that the solutions presented to the government are
owned and displayed by the private sector. The state government should be capable of knowing
and addressing its contextual needs, however, in some instances it may not contemplate at least
the best means to address those needs. This is where private sector innovation steps in and may
play a major role.

Unsolicited proposals may fill gaps that governments could have in serving sectoral

needs. Innovative ideas in this regard are endless but could include projects that rely on

65 PPP REFERENCE GUIDE, supra note 103, at 190.
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renewable energy such as wind or solar energy to desalinate salt water into drinkable and hence
serve the society’s water needs or use the same method to extract hydrocarbons from the ground
and consequently cutting extraction costs on the long run. One of such unsolicited project
proposal examples were the Al Abdaliyah Integrated Solar Combined Cycle (ISCC) in
Kuwait.®®® The problem with this project was that it did not proceed, yet the Kuwaiti
Government promised to retender the project.! The project was an initiative presented by the
private sector consisting of a combined gas turbine unit and solar island. The intention of the
power project is to ultimately conserve energy generation levels through the usage of a combined
power cycle strategy in a more environmentally friendly manner.®¢? Although this Kuwaiti
gesture might not be all that clear, initiatives by the private sector in the form of unsolicited
proposals are not obligatory to be follow through by the state. The government is the overall
assessor of the proposed idea.

And while this method may introduce governments to innovative solutions, especially of
technological nature, to its infrastructure facilities in different sectors, it does not come without
pitfalls in terms of improperly vetted private sector involvement through unsolicited proposals.5®
To be more precise, while governments facilitate the whole development plan of the country and
complement inter-sectoral coordination within a larger state scheme in response to direct
economic and social needs, the motive of the private sector regularly goes in another direction by

focusing on ultimately maximizing profits and its sustainability.5%*

660 JSCC, supra note 20; Barkatali & Kirton, supra note 20.

%! Bintcliffe, supra note 20.

662 ISCC, supra note 20; Kuwait: Project Awards Rise to KD 2.25 Billion in First Half of 2016, KUNA NEWS (July
22,2016), https://www.kuna.net.kw/ArticleDetails.aspx?id=2513353 &Language=en.

863 4 Primer to Public-Private Partnerships in Infrastructure Development: 6.2 Unsolicited Proposals, UNESCAP,
http://www.unescap.org/ttdw/ppp/ppp_primer/62_unsolicited projects.html (last visited Aug. 7, 2017); PPP
REFERENCE GUIDE, supra note 103, at 190.

664 PPP REFERENCE GUIDE, supra note 103, at 190.
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Many policies allow governments to directly negotiate with the initiator of the proposal,
and with no competitive vetting procedures in place to invite other potential private investors to
match or even exceed such proposal, an environment premised on discretion on the part of the
government can lead to evidently two things, corruption on the part of government, and a
backdoor for the private sector to overcome any lengthy but competitive processes.*®

John T. Hodges and Georgina Dellacha claim that the public’s concern with incentives
behind unsolicited proposals originating from the private sector as serving special interests
should not be the focus; rather, governmental responses to such proposals in creating a
transparent and competitive environment should be the center of attention.®®® The complexity of
the situation when it comes to unsolicited proposals seems clear and may even explain why some
countries do not accept or particularly regulate unsolicited proposals in the first place like
Angola, Armenia, Egypt, Cambodia, Canada, both Congo Republic and the Democratic Republic
of Congo, France, Guatemala, India, Iraq, Lebanon, Malaysia, Moldova, Myanmar, Nepal,
Nicaragua, Panama, Poland, Portugal, Romania, Singapore, Thailand, Togo, Turkey, and the
United Kingdom.*®’

When it comes to GCC States, unsolicited proposals were well acknowledged with
difficulty concluding the stance of Saudi regulations. This nature of private sector proposals
appears to fit in well with GCC visions empowering private sector contributions to the

governments’ development schemes. The Kuwaiti PPP Law provides in Article 20,

65 UNCITRAL PFIP, supra note 63, at 91-92.

%66 John T. Hodges & Georgina Dellacha, Unsolicited Infrastructure Proposals: How Some Countries Introduce
Transparency and Competition 1 (PPPIAF Working Paper No. 1, 2007).

667 See WORLD BANK, BENCHMARKING PUBLIC-PRIVATE PARTNERSHIP PROCUREMENT REPORT 2017, at 52—139
[hereinafter BENCHMARKING PPPS], https://ppp.worldbank.org/public-private-
partnership/sites/ppp.worldbank.org/files/documents/Benchmarking PPPs 2017 ENpdf.pdf. This does not mean
that other reasons do not exist to explain why unsolicited proposals are not accepted or not regulated dependent on
the contextual justifications driven by specific state policies.

176

www.manaraa.com



A Concept proposer shall submit a feasibility study to the Authority for its review
in order to present recommendations to the Higher Committee, which shall take one
of the following justified decisions:

- Approve the study and consider it an Initiative.
- Approve the study and consider it a Distinguished Project.
- Reject the study.

The Law further defined all three different terms used, “concept”, “proposal”, and
“distinguished project”. As for concept, it comprises of “an initial feasibility study, in line with
the State’s strategy and its development plan, proposed by a natural or a legal person, either
Kuwaiti or non-Kuwaiti.”®*® This concept seems to be confined to two consequences when it
comes to its description. It could be an initiative, which is defined as, “an innovative and creative
Concept of a PPP Project, unprecedented in the State of Kuwait, approved by the Higher
Committee, based on a comprehensive feasibility study and submitted by the Concept proposer
to the Authority, providing an economic return or social benefits in line with the State’s strategy
and development plan.”®®® And can ultimately be described as a distinguished project when it
meets all the criteria of an initiative and is later approved by the by the established Higher
Committee for PPPs.®’® The noticed criteria in the preceding provisions and definitions are
certainly ambitious albeit remain very ambiguous and invite a whole lot of discretion. This might

be a positive aspect on the condition of guaranteed institutional capacity of proposal recipient

agencies.

668 Kuwait PPP Law, art. 1(3).
669 Id. art. 1(4).
670 Jd__art. 1(5). More shall follow about this Higher Committee for PPPs in the ensuing chapter.
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Dubai’s approach was certainly more general. Article 12 of the Dubai PPP Law provided,
“a Partnership Project may be proposed by a Government Entity or by the Private Sector.”®’! The
Dubai PPP Guide does set minimal conditions in terms of presenters of such proposals having to
provide adequate information related to their capabilities and a preliminary feasibility study
about the project, which would eventually be assessed by the relevant entity.®”

As for Saudi Arabia, things are more complex. The current regulatory framework makes
no mention of unsolicited proposals or initiatives presented by the private sector. Further data is
needed with regards to whether Saudi provisions allow such proposals and if it could be
interpreted as what has not been explicitly prohibited by law is thus accepted. This idea though
may lead to a large degree of discretion when no set rules to outline expectations for both public
and private parties and ensure transparency and competition are evident.

As a result, the distinct feature of private sector involvement in infrastructure projects

may be valuable to the GCC, but unfettered, it may open floodgates of unchartered doors to

71 The Federal PPP Manual made no mention to unsolicited proposals.

672 The Dubai PPP Guide provides, “Any natural or legal person can present an idea to the concerned Government
Entity concerning requesting to execute a project according to partnership system. This request is to include the
following: A) A preliminary feasibility study showing the elements of the project, preliminary estimates of its costs
and benefits according to the provisions of the partnership law; B) Information concerning the presenter of the idea,
their experience, administrative, technical and financial capabilities to execute the project or part of it. The
Government Entity studies the proposed idea and communicates with any other Government Entity that the idea
may suit their specialization to coordinate with them to complete the requirements of the feasibility study submitted
by the owner of the idea. The concerned Government Entity is to make their decision within the timeframe they set
and the decision is either one of the following: Accepting the idea and considering it an innovative project;
Accepting the idea and listing it as one of the projects proposed for partnership; Declining the idea. The decision is
to include the following: Determining the type of idea and approving it whether as an innovative or ordinary project;
Name of the proposed project and the service it renders; Cost of the approved feasibility study; Concerned
Government Entity(s); Estimated cost of the proposed project; Rights of the presenter of the idea that has been
approved, especially if approved as an innovative project. Upon informing the presenter of the idea that their idea is
accepted, they are to present a comprehensive feasibility study concerning the project in a period determined by the
Government Entity and hence approving the proposed idea as one of the partnership projects according to the
followed procedures. It is worth noting that in some cases, the Government Entities may give some rights and
privileges to the presenter of the idea that has been accepted as a pay back of the feasibility study cost. They may
also give them a preference in accepting their bid that meets all requirements in the RFP, in the form of a certain
percentage of the bid.” DUBAI PPP GUIDE, supra note 645, at 8§6—87.
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corruption and further compromise achieving the best value for money in implementing certain

infrastructure projects.

Regulatory Provisions on including SMEs in PPPs®7?

Following up on the previous discussion about SMEs in the GCC and their growth
through PPPs, GCC regulations in place must be explored. The principles that generally shape
local provisions are the inclusion of SMEs in global value chains (GVCs). And so, local content
requirements that are initially preserved for low income so-called developing countries to ensure
local products and expertise are utilized in procured projects, are stressed. Yet, application of
these principles has been so widespread amongst low-income developing and high-income
developed countries alike, in what some may describe as protectionist measures.®”* The General
Agreement on Tariffs and Trade (“GATT”), which preceded the WTO, provides in Article XX,

Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:

... (j) essential to the acquisition or distribution of products in general or local short
supply; Provided that any such measures shall be consistent with the principle that
all contracting parties are entitled to an equitable share of the international supply
of such products, and that any such measures, which are inconsistent with the other
provisions of the Agreement shall be discontinued as soon as the conditions giving

673 The World Bank has created a database that attempts to address the role of SMEs in PPP projects and their
regulatory enabling environment. See Promotion of SME Participation in PPP Laws and Regulation, WORLD BANK
PPPIRC, https://ppp.worldbank.org/public-private-partnership/promotion-sme-participation-ppp-laws-and-
regulation (last visited Aug. 29, 2017).

674 The United States for instance adopts set aside programs for its small or minority businesses in procurement
processes of goods, services, and construction services in response to agreements like the WTO GPA to promote
their economic development. See U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-16-727, INTERNATIONAL TRADE
GOVERNMENT PROCUREMENT AGREEMENTS CONTAIN SIMILAR PROVISIONS, BUT MARKET ACCESS COMMITMENTS
VARY, at 17-18, 26 (2016).
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rise to them have ceased to exist. The CONTRACTING PARTIES shall review the
need for this sub-paragraph not later than 30 June 1960.57°

Article V of the GPA also addresses developing countries in the context of national
content and preferential treatment and provides,

3. Based on its development needs, and with the agreement of the Parties, a
developing country may adopt or maintain one or more of the following transitional
measures, during a transition period and in accordance with a schedule, set out in
its relevant annexes to Appendix I, and applied in a manner that does not
discriminate among the other Parties:

a. a price preference programme, provided that the programme: provides a
preference only for the part of the tender incorporating goods or services originating
in the developing country applying the preference or goods or services originating
in other developing countries in respect of which the developing country applying
the preference has an obligation to provide national treatment under a preferential
agreement, provided that where the other developing country is a Party to this
Agreement, such treatment would be subject to any conditions set by the
Committee.

PPP Laws in the GCC ultimately interact with elements of these principles in favor of
growing their SMEs. The Kuwaiti Public Tenders Law for instance allows government entities to
contract by way of direct negotiation or limited practice without announcing the procurement to
the public when goods to be procured are products of Kuwaiti SMEs.®’® Article 61 of the same
Law also gives preference to bids on projects submitted by Kuwaiti SMEs and Article 62

confirms priority of national products when public authorities procure projects.®”’

675 See GATT, art. XX. There is a general exception under GATT that is broad enough that could be deemed
regulated permitted protectionism, which is the “security exception”. Art. XXI of this Agreement provides, “(a) to
require any contracting party to furnish any information the disclosure of which it considers contrary to its essential
security interests; or (b) to prevent any contracting party from taking any action which it considers necessary for the
protection of its essential security interests: (i) relating to fissionable materials or the materials from which they are
derived; (ii) relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods and
materials as is carried on directly or indirectly for the purpose of supplying a military establishment; (iii) taken in
time of war or other emergency in international relations; or (c) to prevent any contracting party from taking any
action in pursuance of its obligations under the United Nations Charter for the maintenance of international peace
and security.” Art. III of the GPA provides a similar article.

676 Kuwait Public Tenders Law, art. 18(6).

77 Although more recent Ministry of Commerce and Industry more recently issued its Resolution 235 of 2019
amending Resolution 623 of 2018 clarifying while preferential treatment is reserved for domestic products, this shall
be restricted to conditions where Kuwaiti domestic products are reciprocally treated in the country of origin where
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While no particular regulatory provisions are in place on the inclusion of SMEs in the
PPP process, in its SME Vision 2021, Dubai envisions the integration of its SMEs in high
growth opportunities that may be provided through PPPs. The Saudi Government Procurement
Law explicitly provides general preference to its locally manufactured goods, services, and
products, of which its SMEs may be involved in.%”® And amongst Saudi initiatives in its National
Transformation Plan is to, “deploy initiatives led by the government to support the development
of small and medium enterprises,”®” and the, “launch of essential and value added applications
and essential and electronic services to support Small and Medium Enterprises.”*%°

Polices are certainly echoed in these GCC countries about the role their private sector
should play in their current and future economies by partnerships with government entities
through PPPs. And while capital is certainly a key component of financing mega PPP
infrastructure projects, it seems that size does not matter when it comes to involvement in the
PPP project cycle. Large corporations and small enterprises alike may contribute through PPPs
and grow from within.

Notwithstanding the incentive behind SME inclusion in projects, instant all-

encompassing regulatory reforms to enable private sector participation in the economy may be

rather challenging to collectively introduce at once. Some law and development scholars rightly

the goods are being produced and with the requirement of meeting the standard specifications and that their
proposed price does not exceed 15% of the lowest price of other proposals in the bids for similar products. The
alternate preference to national Kuwaiti products would be products of which Kuwait is the country of origin.
(Altijara) Tasdir Qararan Yoadil Thawabit Awlawiyat Almuntajat Alwataniya Fee Almushtarayat Alhukoomiya
[(Commerce) Issues a Resolution Amending Procedures for the Prioritization Domestic Products in Government
Purchases], ALAAN NEWS (May 8, 2019), http://www.alwasat.com.kw/ArticleDetail.aspx?id=104662.

78 Saudi Government Procurement Law, art. 5.

679 Saudi National Transformation Program: Initiatives, supra note 651.

679 PPP REFERENCE GUIDE, supra note 103, at 192.

680 Saudi National Transformation Program: Initiatives, supra note 651.

680 PPP REFERENCE GUIDE, supra note 103, at 192.
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so emphasize that incremental approaches to regulatory reforms may be useful and pose less
political resistance when adopting milestone visions to change an economic structure within the
state and empowering a new private actor.®! Gulf States may need to learn as they reform to see
whether existing legal arrangements like SME safeguards in particularly PPP project supply
chains are easily adoptable. This must correspondingly consider at the same time the attempt to
ensure that private partners retain a flexible amount of space to choose their designated
contractors with no necessary regard to local goods or services. Local content may later be
introduced when expertise in the delivery of public services through private parties is more
established. Targeting GCC SME growth is a fundamental initiative, yet, it is rather the need to
assess the implications of introducing contravening policies. Such policies may entail the need to
send an initial message to investors that competition is upheld in infrastructure markets and local
content is not a major impediment where such content may not yet be able to offer the best value
in the market.

Regulations in place mentioned above have taken many shapes and forms in the GCC,
and the list of different regulatory provisions in addition to sui generis rules are by no means
exclusive. Nonetheless, what remains is whether regulatory frameworks are aligned with
institutional capacity in this sub-region when it comes to PPPs and enabling the private sector

through privately financed infrastructure projects.

%81 Mariana Mota Prado, The Paradox of Rule of Law Reforms: How Early Reforms Can Create Obstacles to Future
Ones, 60 UNIV. TORONTO L. J. 555, 557-58, 562, 566—69 (2010).
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CHAPTER 1V

THE ROLE OF PPP INSTITUTIONS IN THE GCC AND THE LOVE HATE RELATIONSHIP
WITH THE PRIVATE SECTOR

Legal Building Blocks Set States’ PPP Development Plans and
Capable Institutions Lead the Way Through

Reaffirmation must be made about the focus of this study on a certain reference to
institutions in the strict sense. Broad meanings of institutions could embody what Douglas North
identifies as “the humanly devised constraints that structure political, social, and economic
interaction.”®®? These also include informal constraints like sanctions, taboos, customs,
traditions, and codes of conduct, or formal ones such as laws and property rights.®*3 This study
has already engaged in clarifying more of the regulatory structure, i.e. laws and formal policies
that this broad definition of institutions embraces.

Institutions for purposes of this paper rather refer to what Mariana Mota Prado & Michael
J. Trebilcock defined in “Path Dependence, Development, and the Dynamics of Institutional
Reform” as, “those bodies (formal and informal) charged by a society with making,
administering, enforcing, or adjudicating its laws or policies.”®** Michael Trebilcock echoes
what many lawyers may intuitively be concerned about when they hear institutions being used
interchangeably with legal rules, such as a legal requirement for a private corporation to be
structured in a certain manner for it to engage in any business activity in a country.%®> He rightly

asserts that institutions could better be framed as the organizations that interact with such rules,

%2 Douglas C. North, Institutions, 5 J. ECON. PERSPECTIVES 97, 97 (1991).

683 17

%84 Mariana Mota Prado & Michael J. Trebilcock, Path Dependence, Development, and the Dynamics of Institutional
Reform, 59 U. TORONTO L. J. 341, 349 (2009). See also TREBILCOCK & PRADO, supra note 280, at 33.

%85 Prado & Trebilcock, supra note 684, at 349; TREBILCOCK & PRADO, supra note 280, at 34.
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whether through legislating, adjudicating, or enforcing, in contrast with the legal rules
themselves.®®® North distinguishes his use of terminology in the meaning of institutions in the
following passage:
Before going further it is essential to distinguish clearly institutions from
organizations. Institutions are the rules of the game of a society or more formally
are the humanly devised constraints that structure human interaction. They are
composed of formal rules (statute law, common law, regulations), informal
constraints (conventions, norms of behavior, and self imposed codes of conduct),
and the enforcement characteristics of both.
Organizations are the players: groups of individuals bound by a common purpose
to achieve objectives. They include political bodies (political parties, the senate, a
city council, a regulatory agency); economic bodies (firms, trade unions, family

farms, cooperatives); social bodies (churches, clubs, athletic associations); and
educational bodies (schools, colleges, vocational training centers).®’

Kevin Davis, and others, rightly identify the difficulties of settling with North’s
dichotomy of institutions as sets of rules as opposed to organizations, where both categories
often syndicate both rules and enforcers of these rules, the individuals and the set of behavior
they follow, which is very difficult to detach.®®® Additionally, North himself defines institutions
as containing both rules of the game as constraints and their enforcement mechanisms, in which
this second category seems to necessarily embody what he refers to as organizations, and in this
study are rather considered institutions.’®® What North thus calls organizations as bodies that
enforce legal rules are rather vigorously referred to as institutions in this study. These identified
bodies would particularly illustrate how predetermined legal rights or obligations are both

protected and enforced by public sector entities primarily or other evolving forms of institutions.

686 TREBILCOCK & PRADO, supra note 280, at 34.

7 Douglas C. North, The New Institutional Economics and Third World Development, in THE NEW INSTITUTIONAL
EcoNOMICS AND THIRD WORLD DEVELOPMENT 22-23 (John Harris, Janet Hunter & Colin M. Lewis eds., 1995).

88 Kevin E. Davis, Institutions and Economic Performance: An Introduction to the Literature, in INSTITUTIONS AND
EcoNOMIC PERFORMANCE 6-7 (Kevin E. Davis ed., 2010). See also KENNETH W. DAM, THE LAW-GROWTH NEXUS:
THE RULE OF LAW AND ECONOMIC DEVELOPMENT 22-23, 224 (2006).

%8 Dayvis, supra note 688, at 6-7.
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Additionally, as well, institutions in Arabic are referred to as moasasat (s s<). This
term is defined in Mujam Almaany Aljami (Wholistic Dictionary of Meanings), an Arabic
equivalent to Oxford or Webster Dictionaries, as, “an establishment created for a specific
purpose or public benefit, in which it possesses the necessary resources to exercise this
benefit.”%° This meaning certainly brings us closer to the particular reference this study uses for
institutions as furthermore contextually absorbable to the Gulf Arab States audience.

One of the most important questions arises as to why institutions are a significant
component of any development plan and more broadly a state’s economy in the first place. North
concedes that human behavior is fundamentally constrained by institutions generally.®’! And
cooperation amongst individuals is achieved through institutions.®®> When societies grow and
become more complex with levels of manufacturing, different institutions come into play to keep
up with technological advances and more advanced governance structures ensure interagency
cooperation and ultimate power distributions amongst agencies to serve the general
population,® which in this case entails an enabling environment for a functioning private sector.
Governments and private individuals would eventually be constrained by both legal rules and
further necessary rule-enforcing state entities as well.

When discussing the particular institutions that are relevant to the state’s development
schemes through PPPs, a narrow approach would not be sufficient. One of the ways of
improving law and development studies encompasses focusing on broader public sector reform,

i.e. institutional reform. This includes different agencies that could partake in protecting and

0 Mujam Almaany Aljami [Wholistic Dictionary of Meanings], ALMAANY, https://www.almaany.com/ar/dict/ar-
ar/%D9%85%D8%A4%D8%B3%D8%B3%D8%AY/ (last visited Nov. 30, 2019).

91 North, supra note 682, at 97.

692 14

3 Id. at 101.
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enforcing rights rather than a select category of institutions like state courts.®** The important
factor of focusing on state institutions in the Gulf that administer PPP regulations is to highlight
the level of interaction private partners have with public institutions and legitimate expectations
that may shape the role of these private actors against any arbitrariness.

The discussion should not particularly be one of whether the Gulf Arab States adopt a
laissez-faire approach or state interventionist one. These states certainly have degrees of
governmental intervention in the countries’ economies. New Institutional Economics theorists
point out that in countries like these and broader developing states, the focus should not be on the
level of state intervention, but rather the quality of such intervention and its effect.®>> This
ultimately means that intrinsically capable institutions overseeing such interventions are of a
technically qualified nature and follow state policies and strategies in a consistent and uniform
manner with no due regard to particular political influences, ambitiously put.

The further link between democracy when it comes to institutions and economic
development is certainly one of deserved inquiry to chiefly showcase the autonomy of state
institutions when it comes to interacting with both public and private partners to achieve
sustainable development outcomes. There exists a pool of literature that has studied this
connection, and whilst mixed results may have appeared, strong assertions with empirical
evidence that democracy and economic development come hand in hand subsist.®*® These two

structures together safeguard different societal and efficiency values that include the just

994 DAVIS & TREBILCOCK, supra note 33, at 9; TREBILCOCK & PRADO, supra note 280, at 31.

95 DAVIS & TREBILCOCK, supra note 33, at 22-23.

% See, e.g., John F. Helliwel, Empirical Linkages between Democracy and Economic Growth, 24 BRIT. J. POL. SCL
225 (1994) (collecting data in cross-jurisdictions trying to stress empirically the connection between income and
democracy); Ross E. Burkhart & Michael S. Lewis-Beck, Comparative Democracy: The Economic Development
Thesis, 88 AM. POL. SCL. REV. 903-09 (1994); Larry Diamond, Economic Development and Democracy
Reconsidered, 35 AM. BEHAVIORAL SCI. 450 (1992); Larry Sirowy & Alex Inkeles, The Effects of Democracy on
Economic Growth and Inequality: 4 Review, 25 STUD. COMP. INT’L DEV. 126 (1990).
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distribution of state resources and levels of checked authorities.®”’ This ensures that no agency
downplays the role of others and mitigates degrees of corruption with unchartered relationships
with the private sector that could be exemplified by rent seeking behaviors and corrupt
practices.®”® This aspect of governance begs a thorough investigation in the context of the Gulf
States.

Informal constrains are not downplayed at all in this study, however, more focus on
formal means of constraint is exceedingly relevant with the kind of complex societies the Gulf
States aspire to evolve into in comparison with their current and antecedent nature. There has
been literature for instance to support that while with regards to contract enforcement, some
societies have succeeded with elements of self-enforcement of contracts constrained by the
preservation of reputation and trust even with the existence of regulations, these have more likely
been low-income societies.®”® The more complex the states become, the more effective formal
constraints prove to be, which some refer to as “individualist” societies as opposed to simple
“collectivist” societies.”® It is in that understanding that formalism could be more suitable for
complex societies in order to fulfill the expectations of a wider audience by providing clear rules
and enforcement mechanisms.”®! Government contracts moreover only add a layer of complexity

to this equation of enforcement and perhaps serve as an indicator of how formal constraints can

%7 Diamond, supra note 696, at 486.

698 1.
99 DAVIS & TREBILCOCK, supra note 33, at 52.

790 1d. at 52-53.

701 Scott Newton while displaying the outcry for formalism in development policies under the leadership of people
like Ibrahim Shihata, he also displayed some of the criticisms when relying on formalism. Scott Newton, The
Dialectics of Law and Development, in THE NEW LAW AND ECONOMIC DEVELOPMENT: A CRITICAL APPRAISAL,
supra note 143, at 190-92, 197-99.
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outplay informal ones.”? Moreover, private ordering could also be preserved as a component of
state institutions complementing formal rules.”*

The chapter’s aim is to first establish the interdependent links that regulatory and
institutional frameworks have through law and development studies and emphasize the divergent
experiences when either framework is neglected. This link is not pertinent to one specific model
or regional system. It is rather contextual to the political, social, and economic identities of given
states. The Gulf States’ distinct identity plays a role in equally unique governmental institutions,
which affect public-private interactions when the aim is to jointly achieve the countries’ future
development plans. A mission to excavate the distinct nature of Gulf institutions in relation to
PPPs and economic plans would hence be pursued and allow conclusions to be drawn as to the
success of such models if the dynamics of future forerunners of economic development policies
were to shift towards a more cooperative mode. The Gulf models of institutional frameworks
certainly need, in varying levels, better refinement to meet future collaborative demands and
solutions to create a more enabling institutional environment for Gulf government agencies to
work with private partners. This forward-looking inquiry shall be addressed after assessment of

the existing institutional arrangement.

Law and Development Theoretical Emphasis on Institutional Frameworks

“Government of laws and not of men.” John Adams, 1780
Prominence towards institutional capacity to lead the country’s development plans jointly

coincides with ideals of good governance on the part of the state. This similarly entails

702 Rittich, supra note 143, at 224-25; DAVIS & TREBILCOCK, supra note 33, at 52.
703 David Kennedy discusses private ordering in the context of the legal theory movement. Kennedy, supra note 340,
at 132,
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constraints on the state’s part to ensure that political acclamations and democratic transitions do
not affect consistent institutional practices.”® Legitimate expectations of private partners must be
met consistently in order to establish a reassuring business environment. And while on the
surface, the Gulf States may appear to have long-lasting oligarchic systems, individuals within
governance positions do change and their policies inevitably transform.

Nonetheless constraints to government may also be framed in the context of the all but
necessarily contested concept of the “rule of law”.7% That is, that government is limited in its
functions. This has been established in the writings of Aristotle, Montesquieu, and Locke in
addition to other scholars who discussed in detail what this notion of the rule of law entails.”*
Jeremy Waldron further expounds on what he refers to as the “essentially contested” concept of
the rule of law and points out that the discussion about this notion may be broken down into
different nuances amongst which could include substantive rules that embody a basis for inherent
specific rights and other procedural ones like due process and fairness guaranteed by different
institutions based on interpretations of pioneers on this understanding like A.V. Dicey, H.L.A.
Hart, F. A. Hayek, Lon Fuller, John Rawls, and Joseph Raz, in addition to W.B. Gallie’s
approach to contested concepts.””” Waldron eventually concludes that the mission of
understanding the reference of the rule of law is certainly an ongoing one.”"

The importance of country institutional capacities is a given fact that even the world’s

largest international bodies approve are a precursor for any business activity. One example of

704 Rittich, supra note 143, at 220-21.

705 Santos, supra note 635, at 256-59; Jeremy Waldron, Is the Rule of Law an Essentially Contested Concept (In
Florida), 21 L. & PHILOSOPHY 137, 153-59 (2002).

706 Santos, supra note 635, at 256-59.

707 Waldron, supra note 705, at 163—64. Alvaro Santos makes a similar conclusion as to the categorizations of the
concept of the rule of law. Santos, supra note 635, at 260—66.

9% Waldron, supra note 705, at 163-64.
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such international entities is the World Bank. When it comes to the role of this international
entity in correlation with loans and borrowing states, issues of governance have risen to the
surface and Bank schemes to address such topics were emphasized and particularly led by
Ibrahim Shihata, then General Counsel and Senior Vice President of the World Bank from 1983
to 1998.7% And while legal reforms for the sake of “efficiency and economy” in borrowing state
members were emphasized, equal institutional structures like civil service reform were sought
due to their enabling role in a healthy business environment to organize the decision-making
process and allocate administrative functions and nurture private sector development.’!? Shihata
discussed necessary legal and institutional reforms in borrowing states in the context of
inevitably addressing means of formulation and application of rules that are of utmost concern
for any business environment conducive of attracting private enterprises.’!!

While the Bank’s role has undeniably been criticized in terms of, inter alia, conceptions
of the rule of law and Washington Consensus liberal-like reforms that have been imposed on
societies that could not have been further from such free market characteristics,’'? the
indispensable presence of both regulatory and institutional reforms remains effective for
economic development. Yet, a recipe of contextual twist could be added to these types of
reforms from the concerned states themselves, an element that would improve the reform process
and make it more tailored to country-specific needs.

When it comes to the institutions that play a role in state development spheres, they are

numerous and can even extend to what has been referred to as the “third sector”, which includes

709 IBRAHIM SHIHATA, THE WORLD BANK LEGAL PAPERS 245, 268—82 (2000).
710 14, at 275.

T Id. at 273.

712 Santos, supra note 635, at 269-300.
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civil society associations and non-governmental organizations that offer checks and balances to
both state governmental institutions and private partners.’'® Public Value theorists in public
administration studies call for citizen demands from government to provide public services in the
form of a “networked government” delivering “joined up services” in a collaborative manner
instead of achieving thinly defined ad hoc mandates concerning each governmental agency.”'*
And when such social constraints are created as a result of functioning government agencies on
individuals of the society, citizens ought to be co-creators of their restraints by participatory
governance within state institutions.”!> This element is one that PPP institutions in the Gulf Arab
States must learn to consider when understanding the comprehensive sense of what captures
necessary institutions leading governance of development projects while discussing law and
development studies in this setting.

A broad view of relevant actors in the PPP process certainly adds a layer of complexity to
these projects, nevertheless, it also ensures that development projects run smoothly because input
of different factors of the society is preserved such as environmental civil societies that play a
vital role in safeguarding the environment from adverse impacts that infrastructure projects may
produce. The call is framed as public sector reform, but evolution in governance structures
entails participatory control structures, particularly in the Gulf where multiplicity of actors has
not been clearly evident. The World Bank’s Comprehensive Development Framework that was

launched in January of 1999 is one tool that articulates a long-term vision of economic growth in

13 Rittich, supra note 143, at 223. The idea of a public administration is a concept that embodies different entities
that include autonomous and quasi-autonomous governmental and non-governmental institutions like schools,
hospitals, and SOEs, to name a few. TREBILCOCK & PRADO, supra note 280, at 133.

714 John Benington & Mark H. Moore, Public Value: Theory and Practice: Conclusions, in CLASSICS OF PUBLIC
ADMINISTRATION, supra note 46, at 596-98.

15 Id_at 598-99.
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client countries through different macroeconomic and fiscal policies in addition to governance
structures and reforms with an emphasis on country ownership of such development policies.”*®
More importantly too, this Framework acknowledges the critical engagement of a broader
spectrum of actors in a participatory manner in countries’ institutional governance structures to
achieve economic development.”!” The Framework singles out the private sector as a particularly
key partner to state governance structures and should be included in institutional practices. One
means of such private presence that was mentioned as an example was through PPPs, in addition
to the Framework not rewarding size with regards to the private sector as a reference to SME

inclusion as well.”'®

Welfare v. Laissez-Faire State Institutions: What is the Difference? Arab Gulf States’ Number
One Lesson

Economic activity through investments in mega infrastructure projects certainly
contribute to states’ growth and counts towards its capital expenditure, yet, the number of
institutions involved in development project cycles and their nature as public or private entities
can equally ease or obstruct the smooth implementation of these projects. And while perhaps less
is more in purely laissez-faire state economies identified with less public entities and fewer
regulations, other more interventionist states have more complex institutional scenarios.”"’

The fundamental premise of so to say free market economies, or laissez-faire economies,

is that the market leads.” It sets prices and allocates resources to their most optimal use

716 WORLD BANK, COMPREHENSIVE DEVELOPMENT FRAMEWORK: MEETING THE PROMISE? EARLY EXPERIENCE AND
EMERGING ISSUES 1-11 (2001); Rittich, supra note 143, at 203—04.

717 COMPREHENSIVE DEVELOPMENT FRAMEWORK, supra note 716, at 11-15.

718 Id. at 15-16.

719 Kennedy, supra note 340, at 135-37.

20 TREBILCOCK & PRADO, supra note 280, at 19; Kennedy, supra note 340, at 128-30.
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amongst its other core features.”?! What this consequently means is that there is no room for
government to distort what the market naturally derives.”?* Instead of public administrations
commanding within a universe of discretion, the neoliberal ideal aims to privatize state public
entities and empower private enterprises, both local and foreign, to take lead in state business
activities.”*

Furthering state neoliberal economic structures and economic growth, some even went
further to assert that a correlation between common law countries and economic growth exists
and is justified by the nature of institutions and market dynamics. Paul G. Mahoney is one of
such proponents and claims that when following Hayek’s core ideals, limited government and as
a result more developed financial markets as a major feature of predominately common law
countries, or English legal tradition states, as opposed to French or civil law legal tradition
countries, have proved to achieve more rapid rates of economic growth. The main reason that
this conclusion was drawn based on the writings of Hayek was not juxtaposing substantive rules
of both legal traditions, but rather the differences in the role of individuals and the state.”?* There
is more emphasis on collective rather than individual rights in civil law country traditions and
deference to state bureaucratic decisions in especially the sphere of public law as opposed to
private law interactions, and issues such as red-tape and expropriation are at stake.”®> Public
entities are supposedly more restricted in public law interactions in civil law systems whereas

public and private parties see the application of similar rules whether in private transactions or

21 Kennedy, supra note 340, at 129.

722 TREBILCOCK & PRADO, supra note 280, at 28; Kennedy, supra note 340, at 129-30.

23 Kennedy, supra note 340, at 130.

724 Paul G. Mahoney, The Common Law and Economic Growth: Hayek Might Be Right, 30 J. L. STUD. 503, 50405,
51112 (2001).

725 Id. at 504-05, 511-12, 520-21.
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public alike.”?® This treatment between both systems is not a clear distinction though in terms of
the evolution of private-public relations in common law systems when it particularly comes to
public interest and public policy and requires further examination. And while Mahoney
convincingly provides empirical evidence to his assertions, he may have gotten the picture from
one dimension. The problem is perhaps with restraining a state’s aspirations to merely economic
growth, which conceivably less government may achieve. Development policies as mentioned
previously in this study, go beyond this rigidity, and no blame is of the country when welfare
policies are adopted, in moderation.

There are more institutional applications that interplay with economic systems though.
Governance structures have been claimed to also ensure more consistency against the
government through an active judiciary in common law states, whereas the judiciary has had a
more limited role in civil law countries.”?” In these latter states, the government retains a large
portion of its authority to restrict its courts with a secondary role through both its legislative
powers and other enforcement institutions, which preserve a considerable amount of control.”?
More on the role of the judiciary as a fundamental state institution shall be presented later in this
study, nonetheless, what can be inferred about the power of the judiciary whatever legal system

is prevalent is to firstly necessarily retain technically capabilities able to adjudicate between the

state and the private sector impartially, which is certainly in need of inquiry within the

26 Id. at 511-12. Common law systems have divergent approach with regards to whether government procurement
falls under administrative law or what could be referred to as “civil” or “contracts” law. According to Gestion
Complexe Cousineau (1989) Inc. v. Canada (Minister of Public Works and Government Services), [1995] 2 F.C.R.
694 (Can.), “The decisions of the government regarding a call for tenders have been taken out of the field of
administrative law as such and placed in that of the law of contract, and what is more by a curious reversion the
courts have subsequently imposed on the contracting party issuing the calls for tenders, and hence on the
government, implicit duties of fairness which in the respondents' submission correspond to those defined in
connection with applications for judicial review.”

27 Roberto M. Unger, Legal Analysis as Institutional Imagination, 59 MODERN L. REV. 1, 5 (1996).

28 Mahoney, supra note 724, at 507.
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parameters of the Gulf Arab States that are closer to civil law legal traditions with Islamic law
influences than that of common law.

Neoliberal champions perhaps paid less attention to how capable state public institutions
could intervene to ensure that rules are enforced.””” Where neoliberalism advocates aim to
strengthen private law mechanisms that safeguard market transactions and limit public law
interventions, some of the latter proves to be fundamental, such as antitrust and criminal law
enforcement tools to fill the gap of imperfect markets.”*°

On the side of welfare-oriented economies, largely Gulf Arab States, attention is more on
ensuring that a level of welfare policies or social spending and their enforcing public entities are
secured. Literature on the correlation of economic growth and such interventionist policies is not
all that negative when clear limits are set where the state only reserves the most essential public
interest spheres in its welfare policies like in education and health in guaranteeing free access to
both for instance.”! Private attention to providing so to say human capital development and
social support is probably not amongst the priorities of private actors, which is where state
government intervention is welcome.’*?

The namely potential impediment in the context of welfare policies in the GCC is that
when government accountability is rather largely illustrated in an unconventional manner,

monitoring public infrastructure and services performance and their fiscal implications becomes

problematic. To put this in clearer terms, when three branches of government offer checks and

2 Dani Rodrick, Goodbye Washington Consensus, Hello Washington Confusion? A Review of the World Bank’s
“Economic Growth in the 1990s: Learning from a Decade of Reform”, 44 J. ECON. LITERATURE 973, 977-982,
985-96 (2006).

730 Kennedy, supra note 340, at 132.

31 DAVIS & TREBILCOCK, supra note 33, at 75-85.

732 TREBILCOCK & PRADO, supra note 280, at 29.
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balances to hold government entities accountable for the use of public funds to implement public
interest projects exists in many countries, consensus in the GCC does not subsist on adopting this
governance model. Where accountability of the executive is reserved for the elected parliament

t,’3? the Emirate of Dubai and Saudi Arabia do not particularly personify this

in Kuwai
governance scheme.”** This does not at all mean that Kuwait outperforms its peers in efficient
performance of government financed infrastructure projects. Rather, it may be largely to the
contrary yet due to many circumstances not pertaining to the parliamentary check, which is
healthy. And in this respect, introducing private actors to deliver public infrastructure may
eventually offer the necessary accountability needed when government does not fall under
conventional schemes of checks and balances. The private sector may rather fall under more
unique risk and reward systems that could work more efficiently in the GCC context, where
consumers can directly assess and impact the financial standing of the private party hence
triggering a more competitive business environment, especially in more complex infrastructure
projects.

Empirical evidence is available to support the notion that welfare programs in certain
fields have still generated some positive results on economic growth for reasons based on human

resource development.”*> A workforce provided with the right educational skillsets has led to

more productive state institutions and a more physically and mentally healthy individuals due to

733 The Parliament in Kuwait for instance according to arts. 100 & 101 of the Constitution may question and
interrogate the prime minister or any minister in any matter that falls under their competency, which may lead to a
vote on confidence in their continuance. There is a long list of interrogations or interpellations in the history of the
Kuwaiti Parliament to key government figures whether the Prime Minister of different ministers. See Alistijwabat
fee Tareekh Alhayat Alnyeabiyah Alkuwaitiyah [Interrogations in the History of the Life of the Parliament], NAT’L
ASSEMBLY, http://www.kna.kw/clt-html5/run.asp?id=1971 (last visited Nov. 30, 2019).

734 See discussion supra Ch. 111 of this study, An Efficiently Responsive Legislative Process: A Probable or
Problematic Case in the GCC, about the legislative process in the GCC.

35 DAVIS & TREBILCOCK, supra note 33, at 79-85.
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health policies that consequently have increased efficiency.”*® Now, routine public spending in
different fields in the GCC could also be vindicated by its essential nature in light of the
insufficient local and international private demand to provide different public services, yet this
serves as an incentive to enhance business enticements to create such private demands with
regulatory and institutional improvements amongst other fiscal reforms.”’

Discussions on welfare v. laissez-faire state institutional structures do not naturally lead
to cornering Gulf Arab States into choosing either option. Culture and history are at stake when
it comes to institutional identities of these state entities and this certainly must be considered.
Nonetheless, when Visions 2030 or 2035 as future state development policies scream identities
that allude to a transformation of state economic institutional structures, further inquiry is
necessary to understand the amount of reform required. Yes, these states surely need more
private participation in providing public services, the question remains, how much is this already
smoothly facilitated and how can more be further foreseen to transform aspirations into readily

implemented state policies.

Path Dependence and Institutional Restructuring

While a firmer conclusion is yet to be drawn on the level of efficiency of state institutions
in the GCC States, the mega structural leap towards partnering with and enabling the private
sector to provide public services and co-lead the countries’ development plans necessarily
requires some sort of reform of current institutions in these states. The question that rather begs

an answer in this context is how and why particular state institutions are more prone to such

736 Id. at 79-85.
737 STEFFEN HERTOG, THE PRIVATE SECTOR AND REFORM IN THE GULF COOPERATION COUNCIL 7-8 (2013).
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reform more so than others. One of the very influential theories that steps up to answer such
question is the path dependence theory.”*® This theory illustrates the problems of reinvigorating a
set of arrangements and the costs and difficulty of changing them within time when many
interconnected interests in established institutions resist any change to the state’s institutional
structure with the introduction of other perhaps more qualified institutions to the country.”’

In a perhaps fairly descriptive way that may be applied to and illustrate the complexity
that faces the Gulf Arab States when it comes to the established culture of red tape and technical
capacities of human resources in some more than the other within different public agencies while
interacting with private actors, Trebilcock explains that path dependence in its particular
economic connotation entails:

The key insight associated with path dependence theory is that, under certain

conditions, economic and other activities may be subject to increasing returns,

whereby the benefits of engaging in them increase, rather than decrease over time

as more and more people invest in a given way of doing things. As these

investments - of time, money, skills, and expectations - add up, the relative cost of
exploring alternatives steadily rises.”*°

The importance of this description and danger at the same time is the inference of how
powerful consistent culture that is built within state institutions could be onerously changed on

the long run. When such culture is positive, perhaps preserving it may require less effort. It is

738 Douglas North introduced this concept and it was later adopted by many such as Michael Trebilcock and Mariana
Prado. TREBILCOCK & PRADO, supra note 280, at 38-39.

739 Id. at 38-39. Prado & Trebilcock, supra note 684, at 350-51. Douglas North describes his notion of path
dependence in the following passage: “Path dependence is more than the incremental process of institutional
evolution in which yesterday's institutional framework provides the opportunity set for today's organizations and
individual entrepreneurs (political or economic). The institutional matrix consists of an interdependent web of
institutions and consequent political and economic organizations that are characterized by massive increasing
returns. That is, the organizations owe their existence to the opportunities provided by the institutional framework.
Network externalities arise because of the initial setup costs (like the de novo creation of the U.S. Constitution in
1787), the learning effects described above, coordination effects via contracts with other organizations, and adaptive
expectations arising from the prevalence of contracting based on the existing institutions.” North, supra note 682, at
109.

40 Prado & Trebilcock, supra note 684, at 350-51.
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when negative institutional behavior is sustained, and practices regularly adopted, that this starts
to pose complexities towards private sector trust in such state institutions even with the presence
of beautifully constructed legislations and legal rules, and as a result difficult to overturn. A
culture of discretionary central powers held by individuals rather than institutions may be a select
problem in the three states in this study, especially Kuwait and Saudi Arabia. The reality is
alerting, but key to any structural reform. Maybe in the GCC at least, it is not structuring an
institution that guides a culture of positive behavior based on fair application of legal rules and
establishment of a healthy competitive environment, whether on a horizontal or vertical top-
down levels within the state. This would include the highest state officials and most influential
public bodies. Perhaps, it is ultimately behavior that leads to stable institutional structures of

state entities.

Behavior Institutional Structure

One example that has been drawn as to “self-reinforcing” mechanisms in institutions
where it becomes the norm to follow certain behaviors was the dominance of certain ethnic
groups in some state entities. Such groups would dwarf the presence of others in some
institutions even if that were on economic terms for many reasons such as developed structural
discriminatory beliefs, varying concepts of social capital, and differing individual interests.”*!

Amy Chua claims that marketization only nurtures economic dominance of certain ethnic

groupings within the state if not create them in the first place as well.”*? The hazard of this is that

"1 Amy Chua, Markets and Ethnicity: A New Paradigm for Law and Development, 108 YALEL.J. 1, 5-6, 23-25,
29, 32 (1998).
"2 Id at 37.
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it causes resentment amongst other ethnic groups within the country, an example of which are
the Chinese in Southeast Asian countries like Malaysia, that instigated hatred amongst
indigenous groups because of their prevalent economic presence, in addition to other domestic
ethnic groupings in India and other countries.”** In the meantime, when governments intervened
to correct this economic ethnic imbalance with tools like nationalization and even ethnic
requirements or restrictions for economic activities, it seemed to exacerbate the same problem
with its core cause, ethnicity.”** This may be connected to the previous discussion about SOEs
and the GCC private sector in terms of further government officials and ruling and merchant
family members’ presence in corporate boards, and equal manifestation of state institutions. This
eventually forms a type of path dependence in given state institutions.

Trebilcock further proposes the idea that institutional reform solves the resistance to path
dependence by taking into account the following: 1) any reform is contextual and may benefit
from experiences of similarly situated countries; 2) broader rule of law and democratic structural
reforms may be too ambitious; 3) focus should be on empowering institutions that appear to be
“free-standing”; 4) enabling willing participants in such free-standing institutions instead of
spending time on attracting unwilling participants to existing central agencies; 5) emphasis on
salient costs to reform existing state institutions; 6) introducing marginalized state groupings in
countries’ institutions to create space for innovation and new interests.”*’

Mariana Mota Prado follows up on the issue of institutional reform and identifies what

she calls “institutional bypasses” that could prove effective when bureaucracies exist.”*® She

743 Id. at 37-39, 43, 45.

744 Id. at 48-50.

74 Prado & Trebilcock, supra note 684, at 377-78; TREBILCOCK & PRADO, supra note 280, at 40—41.
746 TREBILCOCK & PRADO, supra note 280, at 142-43.
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drew an example of a one-stop shop entity created in Sao Paolo, Brazil that overcame
complexities in financial, human, and technological capacities within state agencies, social and
cultural factors, in addition to other political economy challenges.”” Such one-stop shop entities
that monopolize the functions of different state public agencies are certainly relevant when
addressing the context of the GCC where red tape is a central problem in some of the states more
than others, that is, Saudi Arabia and to a larger degree Kuwait more than Dubai, the UAE.

Path dependence is a tool that will be utilized in this study to assess the level and
approach of reform needed in Arab Gulf State institutions to achieve the outcry of sustainable
economic development that enables a co-participant leader in GCC policy implementation.
Culture, history, and politics are tough to beat, but there is always a place to start. The view
would not be confined to ad hoc structural reform viewpoints, but outlooks are rather constructed

on the premise of interdependent institutional reform to overcome piecemeal solutions.”*®

Specificities of GCC State Members’ Institutions

Natural resources may appear to be the blessing and attribute of consequently resource
rich countries; nonetheless, it can also be a curse.”* Jeffrey Sachs and Andrew Warner assert
what they believe, backed by empirical evidence, that natural resource dependence is misleading
to resource hosting governments on the long run and could create a very unhealthy and
unsustainable business environment, in addition to clear indicators of the causal relationship

between resource dependent economies and lack of rapid economic growth.”*° Outcomes that

747 Id.

748 Prado & Trebilcock, supra note 684, at 354.

49 Jeffrey D. Sachs & Andrew M. Warner, Natural Resources and Economic Development: The Curse of Natural
Resources, 45 EURO. ECON. REV. 827, 827-33 (2001).

730 Id_at 828.
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were presented by these authors alluded to the anti-entrepreneurial friendly environment that is
created as a result of the state relying on resource rents and peoples’ tendency to follow relevant
resource sectors in which governmental employment becomes a rival to innovation.”!
Consequently, the quality and efficiency of government spending is often compromised because
of reliance on debatably fortunate resources.”>? The numbers that were previously displayed
about the size of GCC public sector employment and oil-rent generated income is certainly
aligned with Sach and Warner’s propositions.”** This is also why calls for diversification are
equally shared amongst the Gulf Arab States; yet introducing the culture of shying away from
what have been seen as stable public sector jobs to more risk inclined entrepreneurial activities
necessitates state supported policies and shifts in the compositions of state public entities, i.e. the
number and quality of public sector employees, to start with.”>* This is especially relevant when
oil sector employment is compensated with the highest salaries in the countries’ public sector
jobs.”?

This is not the predominant theme all around the GCC. Dubai has chosen a different
route. This city embraced more private sector activity which led to private employment being
more attractive and thus dominant. This in return has led to more and more confidence in
pursuing policies that shout for such knowledge-based economies as noticed in innovative
schemes illustrated in Dubai’s Vision 2021 roadmap. This is all realistically attainable in Dubai

because the potential to innovate exists. The figures later displayed about how Dubai has

consequently stood out amongst its Gulf peers when it comes to entrepreneurial-friendly

1 Id. See also JOBS AGENDA, supra note 275, at 1-6, 12, 36; Callen et al., supra note 551, at 23-28.
752 Ossowski & Halland, supra note 493, at 102.

733 See also JOBS AGENDA, supra note 275, at 46, 12, 36.

754 Callen et al., supra note 551, at 23—-27; JOBS AGENDA, supra note 275, at 46, 12, 36.

5 Callen et al., supra note 551, at 25.
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practices is only logical considering that reward corresponds with innovation rather than
allocation of resources to constituents by the state through employment. Consequently, the
presence and number of public entities may be understood in both Kuwait and Saudi Arabia
compared with Dubai. Yet, ultimately, in the context of PPPs, the quality and number of relevant
state PPP agencies matter for shaping the outcome of infrastructure projects and development
programs. The optimal formula is by no means simple.

While institutional structures of state entities may be carefully devised, and state of the
art public agencies designed and supplied with an abundant amount of personnel, behavioral
patterns must also be observed. These patterns must be diligently considered as a major factor for
the improvement and reform of present and new government institutions when especially tracing
causes of an overwhelmed GCC public sector and whether performance of such sector is
manifest. The somewhat overall poor performance of many public sector employees in the Gulf
with minimal working hours, overstaffed agencies, and absent contributive roles nationals play in
different government agencies they work in beg an initial probe to know how such citizens are to
start innovating even before looking into designing such public institutions.”>® A distinct
viewpoint in this context is offered by proponents of what is referred to as change-oriented
organizational citizenship behavior (OCB), or “good soldier syndrome” in public administration
studies.”” This organizational behavior study is premised on public sector employees and what

factors may be introduced to enhance efficiency and more importantly, motivation to innovate

736 Steffen Hertog, The GCC'’s National Employment Challenge, MID. E. CTR. BLOG (July 31, 2014),
http://blogs.Ise.ac.uk/mec/2014/08/06/the-gccs-national-employment-challenge/.

57 Eran Vigoda-Gadot & Itai Beeri, Change-Oriented Organizational Citizenship Behavior in Public
Administration: The Power of Leadership and the Cost of Organizational Politics, 22 J. PUB. ADMIN. RES. &
THEORY 573, 574 (2012).
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and progress, rather than red tape and strenuous procedures.’>® This study about OCB focuses on
the “extra-role behavior exhibited by employees in which they perform beyond their formal job
requirements without expecting recognition in terms of either explicit or implicit rewards from
supervisors.””*® What is very relevant about this study, to namely the Gulf States, is that the
focus need not only and exclusively be on hard consequential rules struck for public employees
to follow, or extravagant material rewards, rather, creating a motivational environment is of
equal importance. Gulf public sector jobs, once again, host by far the largest share of citizen
employment, and the salaries, very competitive and rewarding. The issue remains not the lack of
rewards, but rather the incentive to provide contributive input supplemented by culpability for
negligence and damage caused. This feature of work ethics in the Gulf may also be exhibited by
“rentier state mentality”. Scholar Hazem Beblawi illustrates this as:

The basic assumption about the rentier mentality and that which distinguishes it

from conventional economic behavior is that it embodies a break in the work-

reward causation. Reward - income or wealth - is not related to work and risk

bearing, rather to chance or situation. For a rentier, reward becomes a windfall gain,

an isolated fact, situational or accidental as against the conventional outlook where

reward is integrated in a process as the end result of a long, systematic and

organized production circuit. The contradiction between production and rentier
ethics.’?

Furthermore, in relation with individual capacity, amongst the factors that could
contribute to better public sector performance is ensuring that the right skills are aligned with
each public agency. That is, the recruitment system in public entities must consider merit-based
employment instead of free wealth distribution through citizens securing public sector job tasks

they are not capable of performing.”®! The public sector cannot disappear even with the idea of

758 Id. at 574-75.

79 Id. at 575.

760 Hazem Beblawi, The Rentier State in the Arab World, 9 ARAB STUD. Q. 383, 385-86 (1987).
761 JOBS AGENDA, supra note 275, at 4849,
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empowering the private sector as state operator and implementer of infrastructure projects.
Rather, the country’s public sector should retain the highest-skilled job force out there, and that
force must possess the applicable skillset with regards to the agency in question.”®?

Ultimately, yes, state citizens are primary consumers of public sector employee services,
yet, the private sector is its long-lasting strategic partner, and mutual expertise and involvement
is expected. Legal and Institutional reforms remain the core focus of creating an environment
that enables the private sector through PPPs by the public entity, and behavioral sciences are not
ex ante factors, but rather instrumental elements of institutional reform that entail a holistic
approach to improving the public-private relationship on the part of the public sector.

Relevantly, self-enforcement in the context of private ordering is not to be taken for
granted, and the transaction costs of resorting to formal enforcement mechanisms, such as courts,
are not to be overlooked.”® Nonetheless, government agencies should be inclined to build a
perception of likelihood of commitment to certain set standards towards the private sector. The
same applies to the private partner. For this latter partner to build a mutual platform of trust
relationships, commitment is expected from the inception of the procurement process of
development projects to their implementation in a duly smooth manner. Oliver E. Williamson

describes the situation of necessarily incomplete contracts between parties as:

762 Id.

763 Marc Galanter illustrates the effects, or costs, of formal adjudication on disputing parties, some of which include:
“It follows that the effects of courts (or any forum) on dispute behavior cannot be equated with the dispositions of
the cases that come before them. To appreciate the variety of radiating effects of judicial action (or inaction), it is
helpful to distinguish between ‘special effects’ and ‘general effects.” ‘Special effects’ are the effects produced by the
impact of the forum’s action on the behavior of the specific actors who are the subject (or target) of the application
or enforcement of the law. They include not only the effects of sanctions imposed by the court (incapacitation,
deterrence, reformation and so forth) but ancillary impacts of court proceedings such as effects on parties’ credit
rating, insurability, employment, licensing, business reputation and standing in other forums. And of course such
effects are produced not only by the decision of the forum, but by the costs (including benefits foregone) and timing
of that decision (or its absence).” Marc Galanter, Justice in Many Rooms: Courts, Private Ordering, and Indigenous
Law, 19 J. LEGAL PLURALISM 1, 9—11 (1981).
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Contractual incompleteness poses added problems when paired with the condition
of opportunism, which manifests itself as adverse selection, moral hazard, shirking,
subgoal pursuit, and other forms of strategic behavior. Because human actors will
not reliably disclose true conditions upon request or self-fulfill all promises,
contract as mere promise, unsupported by credible commitments, will not be self-
enforcing.”®

Mega infrastructure projects certainly offer more complex agreements and should be
contemplated as such. The level of governance needed over an extended period of time should be
reflected in the established monitorial structures within government agencies and their
contractual relations with the private parties.”®® As a result, more regulations may be relevant
depending on the sector and arrangement, such as that of a key energy sector within the state.”®
And in this same context of subsisting imperfections in contractual public- private relationships,
Williamson provides an example about the difficulties facing not the privatization process in
Russia itself, but the lack of clarity and anticipation of effective enforcement succeeding the
privatization process, which affected particularly large privatized enterprises. While privatization
does go its extremes with private engagement in state sectors, this should serve as an example
that governmental agencies still have a regulatory and enforcement role with regards to
privatized sectors and the nature of the role and capacity should be clear from the forefront.”®’

Underestimating enforcement capacity could lead to loss of extensive resources administered

into procuring large infrastructure projects.

Less is More: Bureaucracy 101 and the Proliferation of Relevant PPP GCC State Entities

764 Oliver E. Williamson, The New Institutional Economics: Taking Stock, Looking Ahead, 38 J. ECON. LITERATURE
595, 601 (2000).

765 Id. at 603-04.

766 1.

757 Id_at 610.
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Irrefutable positive or negative conclusions pertaining to the relationship between the
number of stakeholder PPP public institutions and the smooth procurement and implementation
of infrastructure projects is questionable. Synchronized state policies are a positive aptitude, it is
rather the lack of coordination and clear interagency goals that could enhance the complexity of
infrastructure projects and shy away the private sector from smooth execution of infrastructure
projects and further compromise the private-public relationship. The OECD emphasizes that
such coordination is key and should take both a vertical form between the different levels of
governments and horizontal collaboration across different jurisdictions.”® And discussions about
interagency collaboration do not disregard the importance of focusing on internal capacity
building and expertise advancement within the public sector of the state, which falls under the
quality of such entities and saves both time and costs instead of engaging myriads of agencies,
i.e. quantity over quality.

The UNCITRAL Legislative Guide on Privately Financed Infrastructure Projects stresses
that states undeniably differ in terms of their institutional structures when it comes to governance
arrangements.’®® While certain countries focus on sectoral institutional structures, such as
transport agencies or energy authorities that allow the country to develop significant expertise in
given sectors, other economies with less regulatory capacity in infrastructure governance may
need to adopt a broader cross-sectoral institutional support scheme.”’® This would mean that the

latter approach would allow establishing economies of scale through cutting back on the number

768 OECD, GETTING INFRASTRUCTURE RIGHT: A FRAMEWORK FOR BETTER GOVERNANCE 27-30 (2017).
79 UNCITRAL PFIP, supra note 63, at 31-32.
770 Id
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of independent institutions.”’! GCC states could benefit from following the second approach in
order to build more expertise while engaging in more and more projects, as Jeffrey Delmon put
it, “there is no substitute for experience. Most countries with successful PPP programmes adopt a
‘learn-by-doing’ approach, using the experience with early projects to improve the PPP
framework.”7"?

Focusing on quality public institutions means officials in relevant PPP entities should
possess the right skills that include contract management, in addition to the precise technical
capabilities dependent on the type of project, like energy, information technology, or other
relevant skills as per the regulated sector.””® This may necessitate acquiring external advisors that
would offer their expertise when capacities are still being developed within the state, as would be
the case in the GCC in different sectors, in addition to transaction advisors that assist in the
procurement of complex large infrastructure projects.”’* Although these advisors come at an
additional cost,””” this would ultimately allow for skills transfer to GCC government entities
where particularly needed. And the body of knowledge acquired by transaction advisors passed
on to later established GCC in-house personnel should ensure that lessons are learned and
documented about specific project history and traced across different projects for the future.””®

Project lengths necessarily entail that personnel, whether on the government side or private, that

participated in early stages of the project are likely not the same twenty years down the road.””’

771 JUMOKE JAGUN & ISABEL MARQUES DE SA, THE ROLE AND IMPORTANCE OF INDEPENDENT ADVISORS IN PPP
TRANSACTIONS 1-3 (2016); EPEC, ROLE AND USE OF ADVISERS IN PREPARING AND IMPLEMENTING PPP PROJECTS
10-11 (2014); UNCITRAL PFIP, supra note 63, at 31-32.

772 DELMON, supra note 60, at 171.

773 GUIDEBOOK ON PROMOTING GOOD GOVERNANCE, supra note 587, at 23.

774 Id. at 28.

775 YESCOMBE, supra note 78, at 26.

776 A GUIDE TO PROJECT MANAGEMENT BODY OF KNOWLEDGE (PMBOK GUIDE) 58-61, 100-10 (5th ed. 2013).
777 Id
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This demands the documentation of the different aspects of both project successes and
challenges. Complex projects would require the right feasibility studies to help prepare the
project and assure that implementing them as PPPs provides value for money and as a result
serves as a better approach to cost-benefit effectiveness. Figure X below shows the significant
current presence of international financial, legal, and technical advisors to PPP projects in project
pipelines of Kuwait, Saudi Arabia, and the UAE.””® Of the random sample of ten of the latest
projects for the period 2010-2019 that fall under a PPP structure in Figure X, all three GCC
states have hired international transaction advisors in each of the projects to help properly
procure them. These advisors were technical, legal, and financial. And by referring to
international, the sample size depended on those firms incorporated outside the three GCC states
or of which are headquartered abroad. In-house advisors need time to be developed in such large-
scale projects, and this will come with more experience procuring PPP structures. International
expertise is important to certain projects, yet, GCC public officials will still retain a considerable
amount of managerial responsibilities in the context of PPPs to ensure they operate successfully,

which must not be confused with private sector exclusivity in the implementation of such

"8 Transaction Data, 1J GLOBAL, https://ijglobal.com/data/search-transactions (last visited Dec. 4, 2019). The
sample size of projects in Kuwait include: Al-Dibdibah Solar PV Plant (1500MW) PPP, Al-Khairan IWPP
(1800MW) PPP, Az Zour North IWPP Phase IT (1500MW), Umm Al Hayman Waste Water Treatment Plant, Al
Abdaliyah ISCC Plant (280MW), Kabd Waste-to-Energy Facility, Kuwait Schools Development Program, Kuwait
National Rail Road System (KNRR) (574KM), Kuwait Metropolitan Rapid Transit System (KMRT) Phase 1,
Sulaibiya Wastewater Treatment Plant. In Saudi Arabia, the projects include: Jubail 3B Desalination Plant IWP,
Rafha Solar PV Plant (20MW) IPP, Madinah Solar PV Plant (SOMW) IPP, Jeddah Airport 1 and 2 Independent
Sewage Treatment Plant, Al Faisaliyah Solar PV Plant (600MW) IPP, Rabigh Solar PV Plant (300MW) IPP, Jeddah
Solar PV Plant (300MW) IPP, Qurayyat Solar PV Plant Phase I (200MW) IPP, Dumat Al Jandal Wind Farm
(400MW) IPP, Yanbu 4 Water Desalination Plant IWP. In Emirate of Dubai, the projects comprised of: Hatta
Hydroelectric Power Plant (250MW), Hassyan Sea Water Reverse Osmosis IWP, Mohammed bin Rashid Al
Maktoum Solar PV Plant Phase V (900MW) IPP, Mohammed bin Rashid Al Maktoum CSP and Solar PV Plant
Phase IV (950MW), Mohammed bin Rashid Al Maktoum Solar PV Phase 111 (§00MW), Rashid Medical Complex
Expansion, Hassyan Coal-Fired IPP Third Phase (1200MW), Mohammed bin Rashid Stadium PPP, Hassyan Coal-
Fired Power Plant Phase 1 (2400MW) IPP, Jebel Ali Dubai Power Plant (1330MW).
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infrastructure projects, because that is certainly not the case.””” The private partner operates the
project, but the relevant government must monitor this long operation stage to ensure observance
780

of key performance indicators throughout the project’s life.

Figure 14: International Transaction Advisors Hired in GCC PPP Projects 2010-2019

Kuwait Saudi Arabia

= International transaction adivsors hired in sample
= International transaction adivsors hired in sample size size

United Arab Emirates

= International transaction adivsors hired in sample size

*(N=10)

Creating specific governmental institutions may take a variety of shapes and forms and
depends largely on the sector that is to be regulated. While ministries are often established and

designated with certain functions susceptible to mandate expansions, such institutions regularly

779 GUIDEBOOK ON PROMOTING GOOD GOVERNANCE, supra note 587, at 8-9, 23.

780 These indicators are linked with the quality and quantity of service standards expected to be met by the private
party in a PPP contract in exchange for receiving the necessary payments on the part of the government, in a typical
ituati (pra note 103, at 149.
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fall under a hierarchical governance scheme and decisions go through approval processes that
engage multiple institutions. This is a great check on such institution, yet the process may be
prone to political interference and corruption, especially with large-scale infrastructure
projects.”®! Another approach would be to establish independent agencies with certain levels of
autonomy that mitigate the chance of political interferences.”®> An important observation with
such agencies though is that they may be costly and should consequently be preserved for the
most necessary state needs and chosen diligently.’®?

Independent agencies are fairly common in the GCC. Sometimes, perhaps, even a
political strategy to allocate leadership positions to certain individuals within the state, a product
of renteirism as seen in the previous chapter discussing GCC economic structures. In many
instances, leadership positions in these independent entities are equivalent to ministerial
positions.”®* Counselor Majed Jamal Aldin, Director of the Economic Department at the Kuwaiti
Chamber of Commerce and Industry, stressed during the “Governance in Kuwait” Conference
held at the Kuwaiti Parliament involving prominent Kuwaiti figures that the instigation of
independent agencies in Kuwait for instance, lacks in many occasions guarantees for the
anticipated justification of establishing such entities, their impartiality and independence.”®

Directors of these entities are rather given an excessive amount of authority and their recruitment

is out into question with the absence of clear standards for appointing leadership positions in

8l UNCITRAL PFIP, supra note 63, at 33.

782 Id.

783 Id.

784 See, e.g., Director General of the Kuwait Direct Investment Promotion Authority (KDIPA) in Kuwait, Director
General of the Saudi Arabian General Investment Authority (SAGIA), and Director General and Chairman of the
Board of Executive Directors of Dubai’s Road & Transport Authority (RTA).

85 Aljalsa Alrabiaa Limo 'tamar (Alhawkama Fe Alkuwait) Tastaarith Dor Alhukooma Fe Tafeaaeel Adwar Alajhiza
Alragabiya [The Fourth Session of the “Governance in Kuwait” Conference Assesses the Role of the Government in
Strengthening the Roles of the Monitory Agencies], ALDUSTOOR NEWS. (Oct. 11, 2017), https://bit.ly/34UQx;j V.
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Kuwait, which puts into play other political and social factors that contribute to such
appointments.’® UNICTRAL Legislative Guide on Privately Financed Infrastructure Projects
rather emphasizes that while countries eventually adopt the most adequate government
institutions that fit their local needs, regulatory commissions led by boards comprised of multiple
members provide more safeguards than those headed by an individual, even though the latter
may be more speedy and less bureaucratic in terms of decision making.”®” Multiple member
regulatory commissions within different sectors or even multiple sectors related to infrastructure
projects like PPP units, as will be explained shortly, would even mean that space for corruption
and political influence is rather minimized due to the numerous stakes involved, which is why
such regulatory commissions would benefit from pooling in members from different sectoral
institutions in their work.”*®

In Kuwait, the following independent agencies can all come into play when it comes to
infrastructure projects: Kuwait Municipality, Municipality Council, Ministry of Public Works
(Ashghal), Environment Public Authority, Kuwait Direct Investment Promotion Authority,
Public Authority for Manpower, Public Authority for Housing Welfare, Public Authority for
Industry, Kuwait Ports Authority, Capital Markets Authority, Kuwait Authority For Partnership
Projects, Kuwait General Administration of Customs, Central Agency for Public Tenders, State
Audit Bureau of Kuwait, Kuwaiti Public Authority for Roads and Land Transportation, Civil

Aviation Authority, and General Communications Authority.’’

786 Id.

87 This Guide defines the term “regulatory agencies” as institutional mechanisms required to implement and
monitor the rules governing the activities of infrastructure operators. UNCITRAL PFIP, supra note 63, at 34.
788 Id.

8 Kuwait Government Directory, KUWAIT GOV’T ONLINE,
https://www.e.gov.kw/sites/kgoenglish/Pages/OtherTopics/KGD.aspx (last visited July 20, 2018).
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Relevant Dubai independent government agencies are comprised of the following
amongst others: Dubai Export Development Corporation, Dubai Airports, Mohammed Bin
Rashid Housing Establishment, Dubai Electricity and Water Authority, Dubai Airport Free Zone
Authority, Dubai Civil Aviation Authority, and Roads and Transport Authority.”°

Independent governmental agencies in the context of infrastructure projects in Saudi
Arabia include: Council of Economic and Development Affairs, Public Investment Fund, Saudi
Industrial Development Fund, Saudi Industrial Property Authority, Saudi Arabian General
Investment Authority, Capital Market Authority, Human Resources Development Fund, General
Authority of Meteorology and Environmental Protection, Saudi Standards, Metrology and
Quality Organization, Saudi Ports Authority, Saudi Export Development Authority, Saudi
Customs Authority, Saudi Development Bank, Saudi Commission for Tourism and National
Heritage (SCTNH), Real Estate Development Fund, Public Transport Authority, General Real
Estate Authority, General Entertainment Authority, General Commission for Survey, Electricity
& Co-generation Regulatory Authority, Economic Cities Authority, and Communications and
information Technology Commission, in addition to numerous regional and local independent
agencies.”!

This is all dependent on the sector concerned with the project, however, once again,
Kuwait and Saudi Arabia take the lead in terms of what they perceive as the number of necessary
relevant independent government agencies within the state, which particularly begs the question

of whether this simplifies the procurement and implementation of infrastructure projects in the

state or not. The facts are actually to the contrary, as the number of successful infrastructure

70 Gov’T OF DUBAL http://www.dubai.ae/en/government/Pages/default.aspx (last visited July 20, 2018).
! Government Agencies Directory, SAUDI NAT’L PORTAL,
https://www.saudi.gov.sa/wps/portal/snp/pages/agencies/ (last visited July 20, 2018).
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projects and their corresponding agencies in Dubai are supportive evidence of efficacy by
focusing efforts on a select number of agencies. The legislatures and executive of the countries
are both responsible for the proliferation of independent state agencies. Public entities come into
play as a result of the opportunities regulations provide them with in order to function.”?

One of the apprehended biggest concerns of the private partner that also remains with the
presence of state institutions in the context of infrastructure projects is related to obtaining all the
necessary permits and authorizations to initiate and implement such projects. This can prove to
be laborious when many entities are engaged and operate in silos, and the processes are therefore
not clear. The environment this would create is a red-tape dominant one and as a result could
impede the implementation of development projects and frustrate the private sector in at least
similar future projects. Studies have been conducted and have affirmed that government
bureaucracy has been identified as a top challenge to infrastructure projects, especially those

implemented as PPPs.”*?

One-Stop-Shops and the Magic of Interagency Coordination

William Anderson, a leading scholar on intergovernmental relations, describes the term
intergovernmental relations as, “to designate an important body of activities or interactions
occurring between governmental units of all types and levels within the federal system.””**
Anderson was referring to the US federal system, yet this may apply to other systems of

government elsewhere. What is furthermore supportive of the emphasis on the role of personnel

2 Douglas C. North, Economic Performance through Time, 84 AM. ECON. REV. 359, 361 (1994).

793 Robert Bain, PPP Construction Risk: International Evidence from the Roads Sector 5-7 (2007) (unpublished
manuscript) (on file with author).

74 Deil S. Wright, Intergovernmental Relations: An Analytical Overview, in CLASSICS OF PUBLIC ADMINISTRATION,
supra note 46, at 344
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of these governmental entities is Anderson’s further conclusion that, “it is human beings clothed
with office who are the real determiners of what relations between units of government will be.
Consequently, the concept of intergovernmental relations necessarily has to be formulated
largely in terms of human relations and human behavior.””*?

Intergovernmental relations should be illustrated in a consistent predictable behavioral
pattern. Intragovernmental agency behavior within state agencies themselves in their relationship
with their potential private sector clients is to be well understood as a key factor to allow for
intergovernmental relations to take place. Behavior is rather a vast field of study itself,
nonetheless, within its apparatuses, exists studies on organizational behavior. Organizational
behavior refers to the study of human behavior in an organizational setting. Hence, it combines
interchangeable insight into individual behavior, the organization itself, and collectively, the
group of people that this organization comprises of.’”*® This is crucial in understanding Gulf
public entities. Individuals in these entities, organizations, bear with them cultural backgrounds
and interpersonal relations predicated in many instances on tribal connections and loyalty. In
other instances, mercantile influences exist, all of which are factors that may affect the potential
outcomes of project procurement.”®’ Kevin Davis draws an example and raises the question
about the influences on state institutions that may generally be traced back to social factors or
behaviors more than legislature’s initial abstract design.””® Davis mentions, “Take for example

the institution of ‘French civil law’. Does this term encompass only the behavioral protocol set

795 Id.

796 RICKY W. GRIFFIN & GREGORY MOORHEAD, ORGANIZATIONAL BEHAVIOR: MANAGING PEOPLE AND
ORGANIZATIONS 4 (Ricky W. Griffin & Gregory Moorhead eds., 10th ed. 2013).

797 Kevin Davis displays the literature supporting political and cultural influences on institutions in general and the
importance of capturing such factors. Davis, supra note 688, at 18.

8 Id. at 7.
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out in the Napoleonic Code, or does it also encompass the distinctive characteristics of the
judiciary that was designed to administer it?””’*® Gulf public entities are inevitably shaped by the
prevalent social behavior in these countries at the time. Jamal Aldin, in the aforementioned
“Governance in Kuwait” conference reiterated how these backgrounds are ultimate adversaries
to any successful approach to efficiently introduce proper corporate governance to a public
entity.’ He was referring to Kuwait and many of the other Arabic and Islamic nations including
the GCC states, elaborating that the problem in these countries is that there are what are called
“mini identities” in citizens of the country working in public entities.®! These mini identities are
what citizens hold in addition to their national identity.3% In the GCC, these mini identities are
premised on ideas that do not serve ideals of a “Citizen State”, which is built on equality, justice,
and democracy, all factors of a successful corporate governance program.®’> Mini identities,
however, run in a very divergent direction, according to Jamal Aldin. These identities rather
gravely protect familial, tribal, denominational, and same party ties, whether the concerned
person is a tyrant or is oppressed.’** And the problem eventually becomes the society’s concern
with putting up a fight against all those who speak against these familial and denominational
links, as if tradition and custom have been infringed.®®> The query hence remains, what happens
when the private partner in any infrastructure project falls under such ties or on the contrary does

not have the fortune of possessing these portrayed qualities.

d. at7.

80 Governance in Kuwait Conference, supra note 785.
1 g,

02 1g

803 17

804 1

805 77
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One of the additionally perhaps destructive traits some individuals bring with them to
these governmental entities, future public-private partners, are bureaucratic red-tape
backgrounds, which may need to be adapted in both this individual and the structure of the
organization itself. To put this in perspective, Kuwait has held the reputation of hosting some of
the most obstructive entities to any state infrastructure project and being the center point of red-
tape with regards to obtaining construction and similar permits related to such projects,
especially when compared with its Gulf counterparts.®®® According to the World Bank Doing
Business Report 2018, Kuwait ranked 129 globally with regards to issuing construction permits
and 97 for getting electricity.®’” In comparison, Saudi Arabia ranked 38 globally for obtaining
construction permits and 59 in getting electricity.’®® The UAE, however, leads the two where it
exceeded almost all countries of the world and ranked 2™ in ease of obtaining construction
permits and ranked 1% in getting electricity.?”” The UAE certainly sets an example for its
counterparts in connection with the success its agencies have generated in potentially easing the
implementation of infrastructure projects generally. These numbers are a starting point for the
discussion in this study about the variances that exist amongst GCC state entities and the
necessary cross-country acknowledgments each country must adhere to. More importantly
though perhaps, achieving the idea of networks and interagency collaboration, i.e. more
integrated state development project implementation policies should be the aim from such

comparisons.

806 Biygautane et al., supra note 34, at 107.

807 WORLD BANK, DOING BUSINESS REPORT 2018, at 172 [hereinafter DOING BUSINESS REPORT 2018].
808 Id. at 190.

809 1d_at 201.
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In this regard, and as a direct result of Kuwait’s declining rankings in the World Bank

810 the country decided to establish another entity, yet again, although

Doing Business Reports,
this time perhaps for a good reason. The new agency is called the Permanent Committee for
Streamlining Business Environment & Enhancing Competitiveness (PCK), or in Arabic,
Tahseen, which means improvement.®!! This Committee is headed by the Kuwait Direct
Investment Promotion Authority (KDIPA) and has members from all major government
agencies: Ministry of Commerce & Industry, Ministry of Electricity & Water, Ministry of
Justice, Ministry of Finance, Central Bank of Kuwait, Kuwait Municipality, Kuwait General
Administration of Customs, Public Authority for Manpower, General Secretariat for Planning &
Development, Capital Market Authority, The Public Authority for Civil Information, Kuwait
Chamber of Commerce & Industry, Kuwait Economic Society, and Kuwait National
Competitiveness Committee.®'? This Committee has been evolving ever since its initiation back
in 2013 by Council of Ministers Resolution 1551 of 2013 when its members were confined to the

Ministries of Commerce & Industry, Electricity & Water, Justice, and Kuwait Municipality.?!3

810 Kuwait ranked 104th overall in the ease of doing business in the World Bank Doing Business Report 2014, 86th
in 2015, 101st in 2016, 102nd in 2017, and 94th in 2018, out of a total of 190 economies. See WORLD BANK, DOING
BUSINESS REPORT 2015, at 3, 4; WORLD BANK, DOING BUSINESS REPORT 2016, at 5; WORLD BANK, DOING
BUSINESS REPORT 2017, at 7; DOING BUSINESS REPORT 2018, supra note 807, at 4. See also About the Permanent
Committee, TAHSEEN, https://tahseen.kdipa.gov.kw/en/about-2/ (last visited July 8, 2018).

811 See Council of Ministers Resolutions 1551 of 2013 amended by Resolutions 2/177 of 2017 changing the name of
the Committee and Resolution 1323 of 2017 adding entities to the composition of Tahseen (Kuwait). Tahseen has
been particularly triggered by the World Bank Doing Business Report 2014 and has been evolving ever since. About
the Permanent Committee, supra note 810.

812 4bout the Permanent Committee, supra note 810. See also Council of Ministers Resolution No. 1551 of 2013,
amended by Resolutions 100/Second of 2016, 2/177 of 2017, and 1323 of 2017 (Kuwait) [hereinafter Council of
Ministers Resolution No. 1551 of 2013 as amended].

813 About the Permanent Committee, supra note 810. See also Council of Ministers Resolution 1551 of 2013 as
amended, supra note 812.
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Tahseen has issued its reports about the status quo of current Kuwaiti public entities’
performances, one of which was its 2017 version of the report,®'* and has clarified its
commencement of coordinated efforts amongst all the country’s relevant state authorities related
to improving the business environment.3!* Tahseen identified necessary reforms to ease
procedures related to issuing licenses and permits and conducting the required assessments, such
as the development of online platforms to requesting permits and even a one-stop-shop by the
name of Kuwait Business Center that is currently the destination to register and establish
companies, but promises more services.®'® KDIPA Executive Regulations explicitly mention
such one-stop-shop for what the Authority identifies as investors.®!” Article 4 of KDIPA
Executive Regulations provides:

The Authority shall have an administrative unit called the "One-Stop Shop". Such

unit shall be staffed with a sufficient number of government authorities' employees

to be specified by the Board.

The One-Stop Shop shall be responsible for completing the transactions relating to

the Investor's establishment of the Investment Entity and any expansions and any

changes thereto, and shall issue and renew approvals, permits and licenses relevant

thereto. The One-Stop Shop shall also undertake any further tasks assigned by the

Director General.

The One-Stop Shop shall be responsible for preparing introductory guides, to be
approved by the Director General, setting out the requirements for completion of

814 KUWAIT DIRECT INVESTMENT PROMOTION AUTHORITY (KDIPA), FOURTH NATIONAL REPORT ON NON-
EXHAUSTIVE REFORMS IN DOING BUSINESS IN THE STATE OF KUWAIT (2017) [hereinafter KDIPA DOING BUSINESS
REFORMS REPORT 2017] (identifying the different actions taken by Tahseen to coordinate amongst all relevant state
entities and clarify the reforms they thus have introduced in order to address the observations the World Bank Doing
Business Report has included in its consequent reports).

815 Id.

816 Investors Service Center Online (BETA), KDIPA, https:/isc.kdipa.gov.kw/arform/ (last visited July 9, 2018); Our
Services, KUWAIT BUS. CTR., http://kbc.gov.kw/Default.aspx (last visited July 9, 2018). Kuwait Business Center has
even established two departments, one dedicated to services related to KDIPA, and the other dedicated to the
National Fund for Small and Medium Enterprises services. Organization Chart, KUWAIT BUS. CTR.,
http://kbc.gov.kw/Default.aspx (last visited July 9, 2018); KDIPA DOING BUSINESS REFORMS REPORT 2017, supra
note 814.

817 Kuwait Investment Executive Regulations, art. 4.
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transactions. The One-Stop Shop shall also be responsible for responding to any
queries raised in respect of such guides.’!'®

The idea at the end is not to abruptly eliminate all state entities, as workloads that fall
under the competency of each entity are generally hefty and the specialties and expertise that
have been developed in each should be considerable and difficult to instantly transfer. It is rather
the need to facilitate knowledge retained by a single entity to offer clarity about the services each
public institution provides and to further enable the resort of foreign and even local private
corporations to the correct agency. Tahseen, in the voice of KDIPA, likewise states this point by
asserting:

KDIPA hopes that launching Tahseen Portal will effectively support current efforts

by serving as an interactive platform to document all laws, decisions, and measures

taken and make them available to the general public, as well as using it to measure

progress of the implementation of the National Agenda for Streamlining Business

Environment (Tahseen Program) and display reforms’ achievement rates. In doing

so, Kuwait validates its resolve to improve business environment and place it at the

core of its reform policy priorities, guided by successful cases in this regard

elsewhere in the world.?"”

Now, Dubai has exceeded the GCC and many other countries in the overall ease of doing
business rankings in the World Bank Doing Business reports, 22nd back in 2015, 31st in 2016,

26th in 2017, and 21st in 2018, amongst a total of 190 assessed other economies.®?° This fact

does not come as a surprise. The success story is rationalized by accessibility to information and

818 Kuwait Investment Executive Regulations, art. 6 mentions the dynamics of interagency coordination and the role
each stakeholder government agency nonetheless retains with regards to its membership representation in this one-
stop-shop entity. Id. (“The Authority and the government authorities represented in the One-Stop Shop shall
coordinate in respect of the administrative supervision of the employees who are representing them in the One-Stop
Shop. Such employees shall be designated by the authorities they represent to perform the duties necessary for the
completion of transactions without having to refer back to a higher authority in order to take the appropriate decision
or action...”).

819 Press Release, Kuwait Witnesses Reforms Improvements in Ease of Doing Business Index, KDIPA (Oct. 31,
2017), https://e.kdipa.gov.kw/tahseen/Final-press-release-Kuwait-in-DB2018-English.pdf.

820 DOING BUSINESS REPORT 2015, supra note 810, at 3; DOING BUSINESS REPORT 2015, supra note 810, at 4;
DOING BUSINESS REPORT 2016, supra note 810, at 5; DOING BUSINESS REPORT 2017, supra note 810, at 7; DOING
BUSINESS REPORT 2018, supra note 810, at 4.
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coordination of governmental agency competencies. The Emara has established an active e-
portal, online database, dating back to 2009 and beyond with all necessary information related to
establishing and maintaining businesses and all required components that fit under, are readily
available.?! This e-portal has been facilitating in some way a one-stop-shop approach to services
provided by Dubai’s public institutions.’*?

There is a very long list of services on Dubai’s e-portal for government services. These
services include: request for testing of structural and construction materials offered by the Dubai
Municipality, applying for approval of engineering drawings of buildings offered by the
Directorate General of Civil Defence, request to reserve trade name offered by the Department of
Economic Development, request to issue a map (theory \ field survey) offered by the Land
Department, request /track for getting electricity and water connection offered by the Electricity
and Water Authority, and requesting a certificate of origin offered by the Chamber of Commerce
& Industry, to name only a few of the listed services (Annex: Model Templates of Dubai
Government’s Specific Services).??* All these services provide a summary of application forms,
fees, a list of requirements, and an electronic link to the offering agencies.’?*

In Saudi Arabia, Dr. Afnan Al-Shuabi, former Secretary General of the Arab-British
Chamber of Commerce (ABCC) in London mentioned during the panel on “Brand KSA:

Tackling Investors Perception of the Kingdom of Saudi Arabia” in the 12th BMG Economic

821 Dubai Government Services Directory, DUBAL http://www.dubai.ae/en/ServiceDirectory/Pages/default.aspx (last
visited July 10, 2018); Life Events for Businesses, DUBAI,
http://www.dubai.ae/en/businesses/pages/default.aspx?category=Businesses (last visited July, 10, 2018); DUBAI
Now, https://dubainow.dubai.ac/en/Pages/default.aspx (last visited July 10, 2018).

822 A component of the e-portal service has been creatively referred to as Rashid, identifying the name of the ruler of
Dubai who may instantly be asked about any question pertaining to business activity within the Emara. This e-
service is known as DUBAI NOW. Dubai Government Services Directory, supra note 821.

823
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Forum at the London Stock Exchange Group as a response to an overwhelming show of hands
from the attendees about their lack of information with regards to investor knowledge about what
is available in the public sphere, “I think there are good efforts, but not efforts combined,” and
followed:
The problems with any investor or anyone wishing to do business in Saudi Arabia
(is) they don’t know where to start. Do they start with the commercial office or the
embassy? Do they start with organizations dealing with business, whether it is the
Chamber of Commerce, whether it is a business council? It is not really clear where

to get the accurate information from...I think there has to be a one-stop shop that
offers that.®?®

The insight from Al-Shuabi is enlightening, nevertheless, not completely accurate. The
government of Saudi Arabia has undertaken some efforts that led to establishing a sort of one-
stop-shop for different government services. Saudi Arabian General Investment Authority
(SAGIA) has issued a manual that appears to be updated regularly called the Services Manual,
that contains a compilation of useful information about the content and source of government
services offered by public agencies.®?® What is additionally valuable as well in this context is that
an electronic portal offering one-stop-shop services has actually been established. There are
rather a number of initiatives that have been developed.®”’ In addition to InvestSaudi, an
electronic portal of SAGIA regarding general investment opportunities in the Kingdom,*?® Meras
is an electronic portal developed by the Tayseer governmental committee as a portal that

provides government and private sector services needed to start a business and maintain such.’*

825 Jennifer Bell, ‘One-stop shop’ Needed to Lure Big Business to Saudi Arabia, ARABNEWS (July 11, 2018),
http://www.arabnews.com/node/1337256/business-economy.

826 SAUDI ARABIAN GEN. INV. AUTH., SERVICES MANUAL: SIXTH EDITION (2017).

827 Initiatives, SAUDI ARABIAN GEN. INV. AUTH., https://sagia.gov.sa/en/ (last visited July 11, 2018).

828 14

829 Id.; About Tayseer, TAYSEER, http://www.tayseer.gov.sa/en/#about-tayseer (last visited July 11, 2018); About
Meras, MERAS, http://ic.meras.gov.sa/en/about/ (last visited July 11, 2018).
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This portal connects more than 20 government agency services.®*® And according to SAGIA, this
ease of foreign investment business registrations has consequently led to a significant 70% jump

in such licenses that were granted from the first quarter of 2018 to the first quarter of 2019.33!

The improvement was accompanied by a slash of previous license requirements by half.?*?

To reconcile what Al-Shuabi referred to in the panel and the information that has just
been provided about Saudi government e-services, it appears that these services are fairly recent
and the accelerated attempt to engage the private sector, local and foreign, in the Saudi economy
and diversify is also relatively new. What Al-Shuaibi perhaps rightly alludes to is that these
efforts must adequately be communicated to investors, especially foreign investors, and
leadership clearly established in terms of the first point of contact with the international private
sector, in this case, SAGIA through its different initiatives. Furthermore, time seems to reveal
incremental changes like the increase in investment permits and will further expose the level of
efficiency of these established services, but for now, they are certainly promising and in the right
direction.

Ultimately, the antithesis of uniform predictable behavior, in many instances offered by
one-stop-shop-like entities, would be replicated by individual agencies that create inordinate
space for discretion. While flexibility might be useful to work with the private sector and
accompany the needs of mega projects that live thirty or more years, this space equally allows

inconsistency amongst decision makers and lack of predictability and healthy competition for

investors. It may also be an open invitation for a major detriment of any public-private

830 dbout Tayseer, supra note 829; About Meras, supra note 829.

831 Tbrahim Al-Omar, Alislahat Aligtisadiya Asaoodiya wa Nataijha Alkabeera [Saudi Economic Reforms and their
Positive Outcomes], INVEST SAUDI (May 22, 2019), https://investsaudi.sa/ar/news/saudi-economic-reform-is-
delivering-results/.

832 17
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relationship, corruption. A study conducted by international law firm Norton Rose Fulbright
found that a sheer majority of its 39 respondents to its study from the construction industry
stressed this very point.®*3 The study discovered that private sector parties engaged in
construction projects in the Gulf underlined with a majority of 83% of the respondents their hope
for Gulf governments not just to issue clear regulations, but consistently apply them as well.33*
Agencies in Kuwait, Saudi Arabia, and the UAE must be tested against consistent behavior that
supplements legal provisions and foresees inviting the private sector as a current and future
development partner. Dubai has been relatively doing so for a decade or to, it is time for the

other Gulf States to jump on board and catch up.

Multiple Institutions are Fine, but Clear Mandates are Key: Paradigms from The Roads Sector

“Budgets [Committee]: Overlapping of Roads Authority Competencies Continues,” reads
Kuwaiti newspaper headlines.?** Kuwaiti legislatures themselves have been baffled by the status
quo of the Kuwaiti Public Authority for Roads and Land Transportation (PARLT) since its
initiation back in 2014. Four public agencies fight over similar competencies because of unclear
transposition of mandates, they are: The Ministry of Public Works, Ministry of Interior, Ministry
of Services Affairs, and the Municipality of Kuwait. Now, first of all, this is certainly a large

amount of government agencies competing for the same mandate, and secondly, the Kuwaiti

833 NORTON ROSE FULBRIGHT, BOOM AND RECOVERY: UNDERSTANDING THE MIDDLE EAST CONSTRUCTION MARKET
(2009).

834 14

835 “Almezanyat”: Tashabok Ekhtisasat Haya at Alturuqg Mustamir (“Budgets”: Overlapping of the Roads Authority
Competencies Continues), ALQABAS NEWS. (Mar. 26, 2018), https://bit.ly/2s3NhE3. See also “Almezanyat
Albarlamaniya”: Fareeq Fany Maaa Almaliya Lenaql Aleatimadat min Mezanyat Haya’at Alturug Ela Ala’ashghal
[ “Parliamentary Budgets”: Technical Team with Finance to Transfer Credit from Roads Authority Budget to
Works], ALRAINEWS. (Mar. 26, 2018), https://www.alraimedia.com/Home/Details?id=6db8c{29-5353-464-83c6-
b53a3b44228e; “Almezanyat”: Letafeel ((Hay at Alturuq)) Wa Fak Atashabok [ “Budgets”: To Enable Roads
Authority and Dismount Overlapping), ALANBA NEWS. (Mar. 27, 2018), https://bit.ly/2PhZywQ.
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legislature as the country’s check on the executive is mind boggled, so what can be expected
from the private sector? Amongst the observations raised by Kuwaiti monitory authorities such
as the Accounting Bureau is that neither a clear governance structure has been established in
PARLT nor is there a fiscal framework in place.?*

To be fair though, violating agency mandates is not exclusive to PARLT in Kuwait. The
State Fiscal Audit Bureau points out that there have been 822 violations observed pertaining to
Kuwaiti government agencies in the 2016-2017 fiscal year precisely for not adhering to their
administrative governance structures, which includes deviating from competencies and
illegitimate personnel designations.®*” The problem of overlapping governmental mandates and
the lack of compliance of existing mandates has also been brought up during the Governance in
Kuwait Conference.®*® The Deputy Governor of the Central Bank of Kuwait, Yousef Alobaid,
said in this Conference that the dire demand for proper corporate governance of state entities
finds its justifications in Kuwait in, “The weakness in governmental entities’ level of
performance and productivity, the overlapping of competencies and responsibilities between
these entities, weaknesses in monitoring organizations and their functioning mechanisms, the
absence of accountability, weaknesses in disclosure and transparency, and the emergence of

incidents of administrative and financial corruption.”%*

836 Competencies Continues, supra note 835.

87 Aljareeda Tanshir Taqreer Mukhalafat Alwizarat Alhukoomiya Wal Hay at Almulhaga Wal Mu’asasat
Almustaqilla Fee Asana Almaliya 2016-2017 [Aljareeda Publishes Governmental Ministries, Supplementary
Agencies, and Independent Authorities Violations Report of Fiscal Year 2016-2017], ALIAREEDA NEWS. (Dec. 1,
2017), https://www.aljarida.com/articles/1512056498957814000/.

838 Even the Advisory Committee to Study the Economic Progresses of the State of Kuwait formed by the ruler, the
Emir, in 2012, for instance, came to the conclusion that overlapping governmental competencies and mandates were
part of the Government’s executive weakness, which was in turn detrimental to the local economy. Governance in
Kuwait Conference, supra note 785.

839 Aljareeda Publishes, supra note 837.
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In specific relation to Kuwait’s ongoing infrastructure development projects, the Kuwait
General Secretariat of the Supreme Council for Planning and Development has recorded similar
concerns to those raised above.3*° This entity documented what it has deemed as the major
impediment to implementing infrastructure projects, administrative constraints. These constraints
constituted 33% of the overall impediments. The administrative challenge, according to this
agency, is that both the decision-making process across too many agencies and approval cycle of
project components between such departments are slow and lack proper coordination.

To give some background, PARLT has been established by Law No. (115) of year 2014
on the Establishment of the Public Authority for Roads and Land Transportation (PARLT Law)
with an independent legal personality according to Article 2 of this Law. Therefore, this is an
independent government agency even though it is supervised by the State Cabinet, yet what is
confusing is how the problem of overlapping of competencies as mentioned in the previous
articles takes place when some sort of inter-agency cooperation is already preserved through
Article 5 of PARLT Law, which reads:

The authority is managed by a Board of Directors, composed of eleven members,

nominated by the minister in charge, under the approval of the Council of Ministers,

in accordance with the following:

1. A representative of the Ministry of Public Works whose position is not less than

Assistant Undersecretary.

2. A representative of the Ministry of Electricity and Water whose position is not

less than Assistant Undersecretary.

3. A representative of the Ministry of Transportation whose position is not less than

Assistant Undersecretary.

4. A representative of the Kuwait Municipality whose position is not less than

Assistant Undersecretary.

5. A representative of the General Traffic Department whose position is not less
than Assistant Undersecretary.

840 KUWAIT GEN. SEC. OF THE SUPREME COUNCIL FOR PLANNING & DEV., TAQREER MUTABAAT ALKHITA
ASANAWIYA 2018/2019 HATA NEHAYAT ARUBA ATHALITH 1/4 —31/12/2018 [FOLLOW-UP REPORT OF THE ANNUAL
PLAN 2018/2019 UNTIL THE END OF THE THIRD QUARTER 1/4 - 31/12/2018] 70-73 (2019).
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The rest shall be chosen from among those of national scientific and technical
qualifications from the private sector or any other body as the Council deems fit,
provided that there are four full-time members among them.

If the presence of all relevant Kuwaiti government agency representatives is preserved to
ensure large road and public transportation infrastructure projects are smoothly executed to pave
the way for a greater state developmental purpose to proceed, then this squabble simply makes
no sense, and legitimate investor expectations are significantly minimized.

PARLT has in its project pipeline a significant amount of ongoing and potential projects,
some of which include both the mega metro and railway network endeavors. Not including the
metro and railway projects, 513 Million Kuwaiti Dinars (KWD) (about US $1.7 Billion) have
been appropriated for roads projects.®*! As for the metro and railway projects, 922,500,000
KWD (US $3.05 Billion) are projected for the latter project and 3,460,000,000 KWD (US $11.4
Billion) for metro.®*? A very ambitious plan that has been expected to proceed smoothly and
feasibility studies have been undertaken in collaboration with the Kuwait Authority for
Partnership Projects (KAPP).3** One problem, although PARLT acknowledges metro feasibility
studies have been undertaken albeit disputes some project details and demands more studies, it
still expects the project to proceed smoothly in accordance with KAPP’s plan. However, PARLT
eventually decided to re-undertake all preparation procedures to procure the railway network

project that have already been conducted by KAPP, once again, to start from square one.**

841 Competencies Continues, supra note 835.

842 Infrastructure: Key Projects, NEW KUWAIT, http://www.newkuwait.gov.kw/en/pillars-cpt/infrastructure-en/ (last
visited June 1, 2018).

83 Id.; Projects: Transportation, KAPP, http://www.kapp.gov.kw/en/Projects (last visited June 1, 2018). See also
Necessary Studies on the Metro Project Completed, ARAB TIMES (May 1, 2018),
https://www.arabtimesonline.com/news/necessary-studies-on-the-metro-project-completed,.

844 Mahmoud Alzahi, Almetro Wa Sikak Alhadeed Ela Nuqtat Al Sufur [Metro and Railway Network Back to Zero),
ALQABAS NEWS. (May 30, 2018), https://bit.ly/38arWtn; PARLT Repositions Railway, Metro Projects to Zero
Again, ARAB TIMES NEWS. (May 30, 2018), https://www.arabtimesonline.com/news/parlt-re-positions-railway-
metro-projects-to-zero-again/.
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PARLT believes it has not been adequately engaged by KAPP in this project according to its
mandate.3%

This same intricacy continues in a similar manner with stagnated communication
between government entities as to their roles with regards to the rail project that should link the
GCC state members in which each member state is dependent on the other to implement its part
to achieve the overall success of the block’s transport network.3*® And so, private bidders are left
in awe awaiting an indefinite promise to initiate the project and know who to work with to obtain

accurate and reliable knowledge. The message the aforementioned Kuwaiti roads and public

transportation projects provides is simple:

Imprecise Government Overlapping Competencies

Agency Mandates and Inept Coordination

The Dubai Roads and Transport Authority (RTA) in comparison is an independent
authority, just like PARLT. And similar to PARLT as well, the RTA overseas many of the
Emirate’s infrastructure projects that include all transportation projects, public transportation
being amongst those.**” Moreover, the Law Establishing the Dubai Roads and Transportation
Authority (RTA Law) addressed not only interagency coordination, but RTA’s clear leadership

in transportation-related projects, a point that rather lacked clarity with Kuwait’s PARLT. When

845 PARLT Repositions Railway, supra note 844.

846 Mohammed, supra note 461.

87 Law No. 17 of 2005, art. 5, Establishing the Roads and Transportation Authority of the Emirate of Dubai
(UAE.).
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reading this Article, not only is this leadership noticeable, but also the large number of agency

functions that now may be approached by one agency. Article 16 of the RTA Law provides:
There shall be transferred to the Authority in pursuance of this Law all the rights,
obligations, liabilities and authorities of each of the Roads Department, the “Dubai
Metro” Sector, the Department of Public Transport, the Roads Maintenance
Section, the Roads Lighting Branch of the Department of General Maintenance of
Dubai Municipality, as well as the Traffic Engineering Section, the Traffic Safety
Section, the Vehicles Licensing Section, the Drivers Licensing Section, and the
Plates Factory Section of the Traffic Directorate General of the General
Headquarters of the Dubai Police.
The Authority shall have the right to transfer to as it deems appropriate any of the

employees of the above mentioned administrative units as well as the right to
appoint new employees according to the needs of work.

The organizational chart of the RTA in the figure below illustrates the competencies this
authority possesses with regards to its transportation sector, and the different departments
established within this one agency to accomplish all roads concerned projects. The role of other
government agencies in Dubai thus remains minimal when it comes to transportation projects.
The demonstrated governance structure is hence effective in delineating RTA’s competencies in
transportation projects in comparison with other state entities. This is key to providing the
smooth functioning environment the agency needs and guaranteeing minimal impediments from

other entities.
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Figure 15: The RTA’s Organizational Chart
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When putting Dubai’s RTA performance into perspective, the organization has
consistently one excellency awards, not only locally, but internationally as well. In 2018, it won
12 awards in the international contest held by IdeasAmerica; an organization that rewards
innovation by employees of both public and private sectors.®*® Similarly, in 2017, the RTA won
numerous awards including: The Building Information Modelling (BIM) certification by the
British Standards Institute (BSI), rendering it the first government entity in the world to obtain

the (BIM Kite-Mark PAS 1192-2:2013, BS 1192-4:2014 and BS 1192:2007); and the

848 RTA’s Obtained Awards, RTA, https://www.rta.ae/wps/portal/rta/ac/home/about-rta/our-awards/ (last visited July
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Government IT Infrastructure Project of The Year; to name a few.®*” The same applies to 2016,
and the list goes on.?%

In Saudi Arabia, the Saudi Ministry of Transport is competent with all types of the
Kingdom’s transportation means, land, sea, and air.®*! The dynamics of transportation
infrastructure projects in terms of interagency cooperation and the primary role of the Ministry of
Transport is unclear though. While the Transport Ministry serves as the umbrella organization
regulating the transportation sector in Saudi Arabia, there are numerous governmental entities
that were established to run the different types of transportation within the country under the
Ministry’s authority. The Public Transport Authority (PTA), oversees the public transport
services and railway, the Saudi Ports Authority (SPA) regulates sea transportation and sea ports,
and civil aviation is under the auspices of the General Authority of Civil Aviation (GACA).?>2

The figure below shows the competencies that fall under the organizational structure of the

Ministry.

849 14
850 Id.

851 Transport Sector Entities, MIN. TRANSPORT, https://mot.gov.sa/en/TransportSystem/Pages/default.aspx (last
visited July 16, 2018).

82 Large-scale Transport Projects Create Openings for Private Sector Investment in Saudi Arabia, OXFORD BUS.
GRP., https://oxfordbusinessgroup.com/overview/opportunity-knocks-large-scale-projects-move-ahead-despite-
budget-constraints-creating-openings. (last visited July 16, 2018).
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Figure 16: Saudi Arabia Ministry of Transport Organizational Structure
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The Saudi Government identifies amongst its six National Transportation Strategy
strategic goals, “ensure the sector’s technical, economic and financial sustainability by
improving overall performance of public and private transport service providers, by reducing
governmental involvement in tasks which can be more efficiently executed by the private sector,
and by rationalizing existing pricing and cost recovery schemes”.®>3 Further, in its same National
Transportation Strategy Report, it acknowledges that there have been 114 challenges raised
pertaining to the transportation sector brought up by multiple state agencies in which only a

coordinated approach may overcome such detriments.3>* This would start with enforcing the idea

853 MIN. TRANSPORT, DEVELOPMENT OF THE NATIONAL TRANSPORTATION STRATEGY, FINAL REPORT 4, 12, 13

(2011) [hereinafter NATIONAL TRANSPORTATION PROGRAM FINAL REPORT].
O O

854 A
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of comprehensive integrated transport infrastructure planning for Saudi Arabia and follow up
with a similarly comprehensive transport statistics system.®3 This national strategy emphasized
the importance of all transport sector stakeholder agencies taking full ownership of their
designated roles.®*® Public agencies are to be restructured as a result that pushes for greater
transparency, participation, decentralization and local governance, and adequate regulatory
frameworks would establish mechanisms to ensure agency project implementation
compliance.®®’ In a vast geographical landmass like Saudi Arabia, such decentralized yet
coordinated institutional structures seem sound, but caution must be observed to prevent
opportunism from occurring on the local decentralized levels when there is no genuine
accountability in the hand of the local community, eventual direct beneficiaries.®*® Thus,
decentralization in infrastructure projects may be able to provide direct engagement of
beneficiaries of the provided services more so than on a centralized basis, but when such locals
do not possess the capability to choose their representatives, nepotism and corrupt practices may

emerge when groupings or business individuals are favored.?>’

855 Id. at 5, 20, 42.

856 Id. at 7, 94. The Report lists agencies participating in the National Transportation Strategy as follows: “1.
Ministry of Transport (MOT) 2. Saudi Ports Authority (SPA) 3. Saudi Railways Organization (SRO) 4. Saudi
Arabian Public Transport Company (SAPTCO) 5. Ministry of Municipal and Rural Affairs (MOMRA) 6. Ar-Riyadh
Development Authority (ADA) 7. Ministry for Commerce and Industry (MOCI) 8. Royal Commission for Jubail
and Yanbu 9. Council of Commercial and Industrial Chambers 10. SASO 11. Supreme Commission for Tourism and
Archeology (SCTA) 12. Ministry of Economy and Planning (MOEP) 13. Central Department of Statistics and
Information 14. Ministry of Finance (MOF) 15. Saudi Customs 16. Saudi Arabia General Investment Agency
(SAGIA) 17. King Abdulaziz City for Science and Technology (KACST) 18. National Committee for Traffic Safety
19. Ministry of Petroleum and Mineral Resources (MOPMR) 20. Saudi Aramco 21. MAADAN 22. Saline Water
Conversion Corporation (SWCC) 23. Ministry of Interior (MOI) 24. Border Guards 25. Civil Defense 26. National
Traffic Police 27. Riyadh Traffic Bureau 28. Highway Patrol 29. Motor Vehicle Periodic Inspection (MVPI) 30.
Roads Special Forces 31. Ministry of Health (MOH) 32. Saudi Red Crescent Authority (RCA)33. Ministry of Hajj
(MOHajj) 34. Ministry of Agriculture (MOA) 35. Ministry of Defense and Aviation (MODA) 36. Saudi Arabian
Airlines (SAUDIA) 37. General Authority for Civil Aviation (GACA) 38. Presidency of Meteorology and
Environment (PME).”

857 NATIONAL TRANSPORTATION PROGRAM FINAL REPORT, supra note 853, at 31-32.

858 TREBILCOCK & PRADO, supra note 280, at 14344,

859 14, at 143-44.
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There is no surprise that in mega transport projects like building high speed rail networks,
large bridges, or other such complex projects, multiple agency functions may be required. The
idea of summarizing these functions in one agency is very useful yet not necessarily the only
solution as long as there is a clear mandate for each agency with a defined leadership position for
one of such agencies in order to lead a collaborative approach towards these infrastructure
projects and offer clarity to the private partner. Lenders and private project contractors
implementing different components alike expect both clarity in the administrative system and its
consistency in order to diagnose the amount of risk at stake when entering certain infrastructure

projects whether as financier or lender, or as project executor.3¢

Interagency Collaboration Brought to You by “PPP Units”

When it comes to PPP projects and the streamlining of project procurement and
implementation processes, there is no better than PPP units to step in and assume this role, so
ambitiously stated. First thing is first however, let this not be confused with what was displayed
earlier about one-stop-shops and all services the countries provide in terms of different licenses
and permits. These services remain absolutely relevant and must nonetheless be provided, yet
reference here is more so to address the specific process of procuring infrastructure projects in
the form of PPPs and what that entails. The World Bank PPP Reference Guide identifies PPP
Units as “government teams concentrating skills in PPPs with the public administration.”*! The
OECD defines PPP units as “any organization set up with full or partial aid of the government to

ensure the necessary capacity to create, support and evaluate multiple public-private partnerships

860 DELMON, supra note 60, at 89.
8! pPP REFERENCE GUIDE, supra note 103, at 76.
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agreements is made available and clustered together within government.”#*? There is no single
model that such PPP unit follows in terms of its composition and location.®¢® It may be an
independent centralized agency, and in many instances also, it may be located in the ministry in
charge of fiscal affairs within the state, i.e. ministry of finance or budgetary affairs.®**

The functions of these PPP units do vary across different countries, yet they generally fall
under the following scope:

e PPP Policy Guidance: A PPP unit may better prepare a PPP program for the country by
preparing key standardized regulations that govern private sector transactions with the
government through PPPs, in addition to the legislated general PPP regulations.® It thus
acts as the specialized agency with key knowledge and expertise on PPPs that addresses
the more detailed particular needs of private sector engagement. Documents that could be
prepared may also be comprised of standard or model PPP contracts. Ultimately, the
unit’s approach would exemplify an integrated PPP state policy.

e PPP Promotion: PPP units may lead the country’s desire to engage the private sector in
its infrastructure projects through PPPs by attracting the private sector, nationally and
internationally, to its PPP program.®¢® This may involve workshops, benefits to agencies
resorting to PPP models and private partners that engage in these projects through

clarifying market conditions, tax breaks, and other remunerations.

862 OECD, DEDICATED PUBLIC-PRIVATE PARTNERSHIP UNITS: A SURVEY OF INSTITUTIONAL AND GOVERNANCE
STRUCTURES 28 (2010) [hereinafter OECD DEDICATED PPP UNITS].

863 Id. at 28.

864 PPP REFERENCE GUIDE, supra note 103, at 76; OECD DEDICATED PPP UNITS, supra note 862, at 28.

865 DELMON, supra note 60, at 166; PPP REFERENCE GUIDE, supra note 103, at 76-77; OECD DEDICATED PPP
UNITS, supra note 862, at 32.

866 DELMON, supra note 60, at 166; PPP REFERENCE GUIDE, supra note 103, at 77; OECD DEDICATED PPP UNITS,
supra note 862, at 32.
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e Technical Support. When a PPP unit is expected to be made up of the most experienced
PPP transaction officials, their technical expertise in supporting the different government
agencies and private partners throughout the PPP procurement and implementation
processes would be key in driving the prospects of successful PPP projects that follow
certain pre-set standards yet are flexible enough for specific project needs.®*” For
instance, while some state governmental agencies may not be wary about how crucial
conducting socio-economic and environmental assessments are while preparing PPP
projects, the PPP unit would ensure such studies are conducted as part of the project
feasibility reports.3®8

e Capacity building: In relation to the previous function, the PPP unit with all its expertise
in PPP transactions may better prepare other government agency representatives in
engaging with the private sector in similar infrastructure projects in the future and the
necessary components to look out for while preparing and procuring PPP projects.®® The
end result would be a more cost-efficient PPP process that has eventually built technical
capabilities in the different state agencies hence more inept government agencies are
aligned with a future where the government and the private sector co-lead the state’s
development.

® Gatekeeping: This function would allow the PPP unit to be the ultimate decision maker

on whether a project is to proceed as a PPP project or is better implemented through other

more traditional means.®”® No project is completely exempt from having any political

867 DELMON, supra note 60, at 166; PPP REFERENCE GUIDE, supra note 103, at 77; OECD DEDICATED PPP UNITS,
supra note 862, at 32.

868 DELMON, supra note 60, at 166, 168.

869 PPP REFERENCE GUIDE, supra note 103, at 76—77; OECD DEDICATED PPP UNITS, supra note 862, at 32.

870 PPP REFERENCE GUIDE, supra note 103, at 77-78; OECD DEDICATED PPP UNITS, supra note 862, at 32.
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interferences at this stage with this function, but this is part of any government’s concern

about fighting corruption generally and should be addressed on a wider scale basis.

Gatekeeping could allow the project to go through multiple screening processes and

ensure it meets the desired state integrated policy goals.

e PPP project identification and selection: A PPP unit may have a role in identifying a set
of PPP projects that serve the country’s infrastructure development needs to be pursued
by the state’s different line ministries or agencies depending on the relevant sector.®’!

e  PPP procurement: In some countries, a PPP unit may be engaged in the procurement
process of a PPP project, whether by exclusively procuring certain projects or co-
engaging in this process with the relevant line ministry.®’?> This function is perhaps the
most controversial in terms of the perceived independent role the unit should have and
the prevention of overlapping specializations when it comes to other state agencies with
more technical expertise in the project within its given sector.

Once again, functions of PPP units vary and are tailored to the needs of different states
based on their existing institutional arrangements. Albeit, these functions ultimately reveal how
effective of a role such PPP units have in infrastructure projects within the state. It has been
observed that PPP units with more enforcement roles, such as compulsory project approvals or
pre-feasibility assessments, are more effective than those assigned with merely advisory

responsibilities.?’?

871 PPP REFERENCE GUIDE, supra note 103, at 77-78.

872 PPIAF & East Asia & Pac. Sustainable Dev., Public-Private Partnership Units: Lessons for their Design and
Use in Infrastructure 27-28 (World Bank, Working Paper No. 43139, 2007) [hereinafter PPP Units. Lessons].

873 Id. at 71. Such conclusion has been observed in the study in the aforementioned report, amongst other sources,
conducted jointly by the World Bank (East Asia and Pacific Sustainable Development Department) and the Public
Private Infrastructure Advisory Facility (PPIAF) including case studies that represented eight PPP units:
Partnerships Victoria (Victoria, Australia), the Parpublica Ministry of Finance PPP Unit (Portugal), the
Infrastructure Investment Facilitation Center (Bangladesh), the Built Operate Transfer (BOT) Center (Philippines,
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In the context of the role PPP units may play in ensuring value for money and efficient
project outcomes, recent projects in the health sector in Kuwait, although traditionally procured,
provide an example of just how improper preparation may lead to unwarranted results. When it is
left to different agencies like ministers of health to prepare their infrastructure needs, their
capacity to properly plan for the whole life cycle of projects that also includes their operation
stage, may lead to ad hoc results that largely depend on their level of capacity. Sizeable hospitals
have been recently built in Kuwait advertising their magnitude and capacity as topping regional
and global charts and meeting high standards of construction in their facilities.®’* One of these
flagship hospitals for instance is Jaber Al-Ahmad Al Jaber Al Sabah Hospital of Kuwait (Figure
17).

The major problem once the ecstatic announcement of construction completion of these
hospitals was declared was soon followed by an inquiry about who and where these doctors that
will work at the hospitals will come from. As it turns out, there is not nearly as close a number of
doctors and other necessary medical staff present to run and provide the full medical services

these newly built hospitals so ambitiously promise.®”> These projects have followed a traditional

the National Treasury PPP Unit (South Africa), the Private Infrastructure Management Center and Private
Infrastructure Investment Center (Korea), the National Investment Bank of Jamaica, and Partnerships UK and the
UK Treasury PPP taskforce. Id. at 1, 11-12.

874 Amir Opens State-of-the-Art Jaber Al-Ahmad Hospital, KUWAIT TIMES (Nov. 28, 2018),
https://news.kuwaittimes.net/website/amir-opens-state-of-the-art-jaber-al-ahmad-hospital/; Mustashfa
Jaber...Khadamat Alamiyah bi Lamsa Kuwaytia [Jaber Hospital... Global Services with Kuwaiti Touches],
ALRAIMEDIA NEWS (Mar. 3, 2019), https://www.alraimedia.com/Home/Details?id=baaf5066-ed30-45d5-a4 1e-
04a6cb221e9e.

875 Waleed Al Abdulla, Mustashfaya Jaber Wa Aljahraa Yahtajan 3900 Mumarith [ The Hospitals of Jaber and
Jahra Need 3900 Nurses], ALQABAS NEWS (Apr 18, 2019), https://bit.ly/330UDc1; Alsu Alsuha Tatlub 5 Alaf
Daraja Watheefiyah Letashgheel Mustashfa Jaber [Health Requests 5 Thousand Employment Grades to Operate
Jaber Hospital], ALIARIDA NEWS (July 20, 2018), https://www.aljarida.com/articles/1532021408082854000/;
Alginae: Inkhifadh Nisbat Alatiba’ Alkuwayteen min 30% Ela 17% Khelal Alkhams Sanawat Almugbila [Alginae: A
Decrease in the Percentage of Kuwaiti Doctors from 30% to 17% during the Next Five Years], ALKUWAITYAH
NEWS, (July 8, 2017), http://alkuwaityah.com/Article.aspx?id=426806; Shayia Alnabhan, Aljamea Altubiya: 43
Malyon Khata’ Tuby Sanawyan Ala Mustawa Alalam [Medical Association: 43 Million Medical Negligences

238

www.manaraa.com



approach in their delivery, i.e. not the PPP route, yet one can only imagine how centralized
standardized screening processes that agencies like PPP Units may establish and help enforce
would be useful in ensuring that constructed infrastructure achieves its anticipated outcomes.
These screening processes would ensure proper financial, economic, commercial, socio-
economic, and environmental feasibility studies are all conducted from the forefront to prevent

examples like the challenges to operating hospitals in Kuwait from happening again.

Figure 17: Image of Jaber Al-Ahmad Al Jaber Al Sabah Hospital in Kuwait

Source: gckuwait.com

PPP Unit Structures

An important feature of PPP units is that they often pool in different agency

representatives and embody strong political leadership with the most effective state agency

Worldwzde] ANNAHAR NEWS (Sept 17, 2018),
Article.aspx?1d=810478&date=26092018.
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presence, such as the council of ministers or prime minister headship. First and foremost,
perhaps, the location of the PPP unit and whether it is its own independent entity must be well
understood in the context of the institutional scheme of the country in relation to PPPs. This
enables a firmer grip on the significance of its composition. There are different models a PPP
unit may implement when it comes to its placement. The unit can be its own independent entity
within the state.3”® Another common trend is the unit’s location within the ministry of finance or
treasury, as the government department responsible for fiscal affairs and allocation of state
resources.?”” An additional model could be establishing the PPP unit within one of the line
ministries that is principally concerned with infrastructure development such as the ministry of
infrastructure or public works.®”® Furthermore, the country may create a public corporation that
assumes the functions of such a unit,?”” like PPP Canada, which is a Crown corporation created
in February 2008.%% Also, and not particularly coinciding with the idea discussed here about a
centralized entity with PPP knowledge capacity, some countries may establish different so-called
PPP units within different line ministries that oversee that ministry’s set of PPP projects and
advise accordingly.

As for the most successful model, it is hard to say. However, it has been observed that

PPP units housed within the ministry of finance have been more integrated and aligned with the

876 PPP REFERENCE GUIDE, supra note 103, at 78; OECD DEDICATED PPP UNITS, supra note 862, at 37; DELMON,
supra note 60, at 167.

877 PPP REFERENCE GUIDE, supra note 103, at 78; OECD DEDICATED PPP UNITS, supra note 862, at 37; DELMON,
supra note 60, at 167.

878 PPP REFERENCE GUIDE, supra note 103, at 78; OECD DEDICATED PPP UNITS, supra note 862, at 37; DELMON,
supra note 60, at 166.

879 PPP REFERENCE GUIDE, supra note 103, at 78.

880 According to the 2013 Spring Report of the Auditor General of Canada, Chapter 10—Advance Funding—P3
Canada Fund, “The Corporation is wholly funded by the government and reports to Parliament through the Minister
of Finance. It manages the $1.2 billion P3 Canada Fund on behalf of the federal government. The Fund provides
funding to infrastructure projects procured by other levels of governments through public-private partnerships (P3).”
AUDITOR GENERAL OF CANADA, 2013 SPRING REPORT (2013), http://www.oag-
bvg.gc.ca/internet/English/parl_oag 201304 10 e 38195.html.
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country’s broader fiscal policies.®®! OECD Dedicated Public-Private Partnership Units: A

Survey of Institutional and Governance Structures Report observed the location of a number of

its member states’ established PPP units as follows:?

Figure 18: Distribution of PPP Units in OECD States
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881 PPP REFERENCE GUIDE, supra note 103, at 78-79; DELMON, supra note 60, at 167.

882 () A ipra note 862, at 35.
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South Africa Ministry of Finance

United Kingdom Ministry of Finance

Source: Dedicated Public-Private Partnership Units: A Survey of Institutional and Governance Structures, OECD
(2010).

The table above shows that amongst the countries surveyed within the OECD, the
conspicuous trend is housing the PPP unit within the ministry of finance. This fact has
considerably legitimized justifications for allotting PPP units in such ministry to reveal a more
integrated fiscal policy through diligent infrastructure spending. It is furthermore not surprising
for investors to consequently expect ministries of finance to have proactive roles in infrastructure
spending and as a result raising the prospects of them housing such PPP units within their
structures. Nonetheless, and with these substantially valid facts and justifications, the
institutional structure of each state should guide the location of this entity and establish an
independent agency if necessary, to combat existing adverse features within the current state
institutional structure.®®® The ministry of finance can nevertheless retain an active role in PPPs
and infrastructure projects through necessary project approvals it must undertake for such
projects to proceed. Reemphasizing a previous point made about multiple member regulatory
commissions with different affiliated institutions, again, autonomous independent PPP units in
the UNCITRAL Legislative Guide meaning of regulatory commissions may ultimately prove to
be more productive than such ministry of finance established units.

Whatever shape or form these PPP units replicate, their staffing requires a fusion of
different necessary skillsets. This would mean sector specific insight depending on the country’s

development ambitions, in addition to many other critical expertise in procurement transactions,

883 pPP Units: Lessons, supra note 872, at 25.
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legal, engineering, finance, and communications skills, amongst other qualifications like
environmental specialties that enable adequate social and environmental assessments to take
place.®* A key consideration to keep in mind in the context of regularly large and complex
infrastructure projects that are performed as PPPs, is that skillsets in these units must at least
attempt to be in par with what expertise exists in private sector partners out there, which is why
private sector specialists and experts may also be recruited to be part of these PPP units when
they possess the necessary capacity.®®> There would ultimately certainly be some room for
mutual learning curves from qualifications that exist in both the governmental or private sector
side. Yet, building local capacity sustainably able to work in these PPP units will remain an
ongoing process and foreign transactions advisers and specialist may fill in the gap in the
meantime, as mentioned earlier.3%

With every benefit comes a disadvantage. PPP units must serve specific mandates that do
not circumvent other agency specializations and more importantly do not cause some sort of
conflict of interest. When an institution is designated with promoting the use of private finance
through PPPs in infrastructure projects there is an almost inherent bias that the same institution
would fight for such projects to succeed as PPPs through the procurement phase even if such
projects provide better value for money if they were conducted in another manner like using
public finance through more traditional procurement schemes.®” Hence, PPP project promotion

combined with a significant role in project identification and procurement may not particularly

884 OECD DEDICATED PPP UNITS, supra note 862, at 40.

885 PPP Units: Lessons, supra note 872, at 33; PPP REFERENCE GUIDE, supra note 103, at 78; OECD DEDICATED
PPP UNITS, supra note 862, at 28.

886 GUIDEBOOK ON PROMOTING GOOD GOVERNANCE, supra note 587, at 23; PPP Units: Lessons, supra note 872, at
34,

887 DELMON, supra note 60, at 168.

243

www.manaraa.com



be the most efficient policy in order to ensure projects and state budgets are put to their most
optimal use.

The OECD additionally identifies some cons of PPP units summarized as requiring
extensive resources whereas other state ministries or agencies with expertise in the given sector
may offer the same functions that PPP units do, in addition to the possibility of hiring transaction
advisors with the necessary knowledge for infrastructure projects to be procured.®®® The political
influence on PPP units is also perceived as a possible event when the country’s leadership
obtains a strong grip on such units.*® What nonetheless may be realized about these criticisms
pertaining to the presence of PPP units is that they offer no structural